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FCC POLICY ON TELEVISION AND OTHER 
COMMUNICATION MATTERS 


WEDNESDAY, JULY 18, 1951 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The committee met, pursuant to call, at 10: 15 a. m., in room G-—16, 
United States Capitol, Senator Edwin C. Johnson (chairman) pre- 
siding. 

Present: Senators Johnson of Colorado (chairman), McFarland, 
Magnuson, O’Conor, Johnson of Texas, Hunt, Capehart and Kem. 

Also present: Senator Benton and Nicholas Zapple, professional 
staff member. 

The CHatrMAn. The hearing will please come to order. 

Mr. Coy, Chairman of the Federal Communications Commission, 
has been asked to come here and discuss some of the questions with 
which the committee is much concerned. 

First on the agenda is the so-called television freeze. I understand 


that Senator Kem has some questions that he would like to propound 
to the chairman. 


Senator Kem. Thank you very much. 

Mr. Gammons. Excuse me, Mr. Chairman. My name is E. H. 
Gammons, Washington vice president, Columbia Broadcasting Sys- 
tem. 

In view of the interest of the public, the Columbia Broadcasting 
System would like to ask permission to take the proceedings to use 
parts of it in a broadcast Jater on. 

The CHarrMan, Is there any objection to that request? 

Senator Caprenart. I do not object to that if all others are given 
equal right. Does anybody else want to do the same thing? 

The Cuairman. Well, the press is present; and if there is no 


objection, we will let you go ahead, provided you do not interrupt 
the proceedings. 

Mr. Gammons. Thank you, sir. 

The CHatrMan,. Senator Kem, we are ready for your questions. 


STATEMENT OF HON. WAYNE COY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Senator Kem. Mr. Coy, I appreciate your coming here this morn- 
ing. I am particularly interested, Mr. Coy, in the situation in my 
own state—Missouri. : 

We have only two television channels there; one in St 


. Louis and 
one in Kansas City. 
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Mr. Coy. You mean in use? 

Senator Kem. In use, only two that have been authorized. 

Now, I have received, I think, thousands of letters, particularly 
from the St. Louis area, from people who say, “What is the use of 
having a dial on our television set? We have no use for it. We 
have only one channel.” 

They cannot understand why it is that the decision of the Com- 
mission allocating more channels has been delayed from month to 
month, as it has been. 

In that connection, I would like to remind you that the Commis- 
sion has had approximately four television plans: 

First, in November 1945; second, in May 1948; third, in July 1949; 
and fourth, in March 1951, 

Now, two of these have been issued after the September freeze, 
September 1948. To this date we have no assurance as to when the 
freeze will be lifted. 

That has concerned the people in our State, and I think it has 
concerned the people generally throughout the United States; and, 
if you would be good enough to give us an explanation of that, I 
would appreciate it ver 'y mue *h. 

Mr. Coy. Senator, I think I can answer that question quite satis- 
factorily. 

In the summer of 1948, the Commission put out a second plan, as 
you referred to it, which was the allocation of the v. h. f. channels: 
then available, insofar as they could provide service throughout the 
United States. 

We went to hearings upon that plan and at those hearings evidence 
was brought out by witnesses for stations which were then on the air, 
the stations that were then operating, that there was a phenomenon 
known as tropospheric propagation which was causing serious inter- 
ference with the stations when they were located too close together. 

The allocation plan of 1945 had provided that cochannel stations be 
150 miles apart and adjacent-channel stations 90 miles apart, and 
in some places they were much closer than that. For example, in 
the Cleveland-Detroit area they were about 100 miles apart. 

This interference situation which was demonstrated on the stations 
then on the air, and which was a serious condition, was testified to; 
and the Commission then, after an informal conference with the tele- 
vision industry in September 1948, and with the approval of the 
television industry, put the freeze on, September 30, 1948, to bring 
about the corrections necessary. 

Senator Kem. That is nearly 3 years ago. 

Mr. Coy. That is correct; that is correct. I have no difficulty in 
agreeing with you on the time that is involved in this thing at all. 
An “ hoc committee, a committee composed of engineers representing 
the Government and engineers representing the industry, went to 
work on the problems of the revision of the engineering standards. 

It was evident at the very beginning that stations would have to be 
located much farther apart than we had provided for in our 1945 
allocations, or the revision of that table in the spring of 1948. 

Senator Kem. Now, Mr. Coy, you—— 

Mr. Coy. Excuse me, if I may finish answering your question before 
you ask me any further questions. 

Senator Kem. Yes. 
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Mr. Coy. And I may take another 5 minutes or so to do that, in 
order to give you a complete answer to your question. It was evident 
that stations had to be located at greater distances on cochannel use 
of the channels and that we would have fewer assignments available 
throughout the country. 

The Commission then faced the question of having to open the last 
remaining part of the radio spectrum in order that there be enough 
channels to have a Nation-wide competitive system of television. 

That last spectrum was the ultra-high-frequency range, from 470 
to 890 megacycles. 

That part of the spectrum had been set aside in 1945 as the place 
which the Commission said would be the ultimate home of television, 
where they would have higher standards in black and white or color, 
or both. 

So, they were faced with the situation that they could not have a 
Nation-wide competitive system with the 12 VHF channels we had 
and with the prospect of having to use it to get that. 

We then had to face the question of color if we were to have color 
television in our lifetime. 

They then issued a notice of hearings on the color television ques- 
tion, and that question consumed the time of the Commission and the 
industry, too—or, as far as the Commission was concerned, to the 
exclusion of a lot of other problems that had to be put aside. 

As the result of that, we now have color television provided for so 
that the people of this country are not going to be denied color. 

That decision was made last October. We then went into the gen- 
eral part of our hearings, knowing that we could provide for color 
television, except for new engineering rules on separations between 
the stations. 

That has been completed and we are now ready to go into that part 
of the assignment of frequencies, both the VHF and the UHF, to the 
various ¢ ‘ities throughout the country. 

It has been a long process and we would have liked to have done it 
in 30 days, if we could have. But you cannot do these things without 
a hearing, because the law requires that there be hearings and that 
each person who has a desire to appear in the hearings has a right to 
be heard in the proceedings. 

We feel that the time that we have taken has been time very well 
spent because we are planning for the system of television that is going 
to endure in this country not for 3 years but for a very, very long time. 

Thank you. 

Senator Kem, As of now, Mr. Coy, how many stations are there in 
Chicago ¢ 

Mr. Coy. How many stations operating there ? 

Senator Kem. Yes. 

Mr. Coy. I believe there are four. 

Senator Kem. How many in Los Angeles? 

Mr. Coy. I believe there are seven. 

Senator Kem. How many in Denver? 

Mr. Coy. None. 

Senator Kem. How many in Kansas City ? 

Mr. Coy. I am trusting to my memory—lI think one. 

Senator Kem. How many in St. Louis? 

Mr. Coy. I think one. 


qr 
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Senator Kem. Now, do you feel that is a fair allocation, considering 
the 

Mr. Cor. Senator, that is the—— 

Senator Kem. Excuse me. Do you feel that is a fair allocation, 
considering the territory and the population in these various cities? 

Mr. Coy. The figures I have given you and that you have asked 
me for are not the allocations. I will give you the allocation. 

Senator Kem. I am not interested in that right now. 

Mr. Coy. What you are interested in is 

Senator Kem. What I am interested in is the unfairness that has 
been created by the freeze and the long time which it has continued 
in effect. 

Mr. Coy. Senator, it is not unfairness; and, if you will let me 
explain, I will tell you why it is not. 

Senator Kem, Yes. 

Mr. Coy. It is not unfairness for the reason that the Commission 
had granted in St. Louis and Kansas City, Mo., all of the applications 
that had been filed long enough prior to September 30, 1948, to have 
been granted. 

In other words, every application that had been on file with the 
Commission 30 days before that date was granted before the freeze 
went on. 

There were no other applicants in Kansas City, Mo., and there 
were no other applicants in St. Louis. The inference of unfairness 
that you are talking about, if I may say so, goes to the people in St. 
Louis, and it goes also to the people in Kansas City, who now want 
to get it and at that time did not want it, because at that time they 


did not want to get in because they thought it was a big, losing 
business. 








FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., August 13, 1951. 
Hon, Epwinx C. JOHNSON, 


Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DEAR SENATOR JOHNSON: I would appreciate your courtesy in permitting me to 
amplify a statement in the record of my testimony before your committee on 
July 18. 

I would like to have the record show that my reply to a question by Senator 
Kem on page 7 of the transcript relating to the granting of applications filed 
prior to September 30, 1948 (the date of the television freeze), refers to ap- 
plications that could be granted without a comparative hearing. Wherever the 
number of applications exceeds the number of channels allocated to a city, a 
comparative hearing is necessary to determine the best qualified applicants, 

In Kansas City the Commission had allocated four channels: Nos. 2, 4, 5, and 

The Kansas City Star applied for a channel on January 12, 1947, and received 
a permit for a channel, No. 4, on January 80, 1948. There were five other 
applicants for the remaining three channels as follows: KCKN Broadeasting 
Co., KCMO Broadcasting Co., Midland Broadcasting Co., New England TV Co., 
and WHB Broadcasting Co., all of which filed in January or February of 1948. 
They were designated for hearing February 26, 1948, The hearing date was 
originally scheduled for July 5, 1948. 

On May 25, 1948, the Commission, in order to meet the demand for additional 
channels over the country, issued a new VHF allocation plan. In Kansas 
City, for example, it proposed to add channel No, 7. At a hearing on this pro- 
posed plan there was substantial evidence of tropospheric interference. This 
led the Commission to order the freeze on September 30, 1948. After the Com- 
mission announced its proposed VHF allocation plan of May 25, 1948, it con- 


tinued the Kansas City hearing and all other hearings indefinitely. 
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Twentieth Century-Fox of Missouri, Inc., filed an application for a channel in 
Kansas City on June 25, 1948, but its application at its own request was dis- 
missed on January 31, 1950. If the application had been left on file it also would 
have to be designated for the city-wide comparative hearing. 

In St. Louis the Commission allocated five chanels: Nos. 4, 5, 7, 9, and 13. 
The Pulitzer Publishing Co. had applied for a permit July 11, 1944, and was 
granted a permit for channel No. 5 on July 11, 1946. This left four channels for 
which there were five applicants. These applicants were the New England 
TV Co,, KWK, Inc., Star-Times Publishing Co., St. Louis University, and the 
Globe-Democrat Publishing Co. All these applications were received in January 
or February of 1948. On February 26, 1948, they were designated for hearing 
scheduled for July 12 but the hearing was continued under the same circum- 
stances as in the Kansas City situation. 

The Lutheran Church—Missouri Synod of Clayton, a suburb of St. Louis, filed 
an application on April 9, 1948. 

Twentieth Century-Fox of St. Louis, Inc., filed an application for St. Louis 
on August 9, 1948. At the applicant’s request this application was dismissed 
on January 31, 1950. If it had been retained on file it would have to be desig- 
nated for hearing along with the others. 

Two applications for St. Louis were received after the freeze. The St. Louis 
Amusement Co. filed on July 25, 1951, and 220 North Kingshighway, Inc., filed 
on April 19, 1950. 

Over the Nation on September 30, 1948, the date of the freeze, the FCC had 
on file 204 applications, many of them in hearing status. There were 29 sta- 
tions on the air. Seventy-eight stations which had construction permits were 
allowed to proceed with construction so that today there are 107 stations on 
the air. 

Sincerely yours, 
WAYNE Coy, Chairman. 

Senator Kem. I am not speaking of the unfairness from the stand- 
point of the industry. I am speaking of the unfairness to the people 
who were being deprived of the service that they have every right 
to expect. . 

Mr. Coy. The people in St. Louis and the people in Kansas City 
would have had service if the applicants in Kansas City and St. Louis 
would have filed in September 1948, or enough in advance to have 
been granted. 

Senator Kem. Well, as time passed, there have been several appli- 
cants in both cities, have there not ? 

Mr. Coy. Yes; but we are in no position to consider them until 
the end of the freeze. 

. Senator Kem. Well, now, the thing that I am particularly inter- 
ested in is why this freeze has continued for such a period of time; 
and when it may be expected to terminate. 

Mr. Coy. Well, I have answered the first part of your question. I 
do not know that I have done it satisfactorily, but it is the best answer 
I can give and I think it is a satisfactory answer. 

As to the second part of it, that is something I cannot give you any 
definite answer on. I can tell you the procedural situation that we 
are now in. 

The National Association of Radio and Television Broadcasters, 
the television section of that organization, filed a petition with the 
Communications Commission 10 days ago asking that we have no 
further hearings on the television freeze: and that, as far as the city- 
by-city allocation, that it be done on the basis of written comments 
filed by some 1,200 people before the Commission—that is how many 
people wanted to be heard on this thing. 

They asked that we have no further hearings but that the Com- 
mission decide it on the basis of those written comments. 
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Well, last Friday, the Commission adopted an order providing 
to do just that very thing and calling for a conference of the attor neys 
representing all of the parties who have filed their appearances in 


these hearings to discuss the problems involved in not having any 
further hearings in this matter. 


If that proposition made by the television broadcasters and put 
out now as a proposal by the Commission has substantial approval— 
and we do not see problems arising that will cause us to have litiga- 
tion on our hands which will delay us longer—then perhaps we can 
dispense with the rest of the hearings and by that means thus save 


the time of the 1,200 people who have filed appearances with the 
Commission. 


I hope we may have a final order by the latter part of September. 
Senator Kem. Of this year? 


Mr. Coy. September of this year. If that is not done I cannot 
estimate the time, because with 1,200 witnesses, I cannot tell you how 
long they will take. 


(Letter from Chairman C oy dated July 25, 1951, follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington 25, D. C., July 25, 1951. 
Hon. Epwin C. JOHNSON, 


United States Senate, Washington, D.C. 


DEAR SENATOR JOHNSON: I am enclosing herewith a copy of an order which 
the Commission today approved fixing the schedule for the remaining procedure 
in the television matters which have been before us since September 1948. You 
will note that- 

1. We are not providing for further oral hearing except in special circum. 
stances and for good cause shown ; and 

The last date for the filing of material with the Commission is Monday, 
November 26. 

This procedure will carry the end of the freeze well beyond the end of Sep- 
tember which I indicated a week ago before your committee was a possible date 
for the end of the freeze. I think it is significant that in the formal prehearing 
conference which we held on last Friday almost all of the people there insisted 
upon a schedule much like the one which we have adopted. Where there were 
deviations the time suggested was in excess of that which the Commission has 
set forth in its order. 

I emphasize this point because the provision for the filing of data over a 
period of approximately 4 months—instead of a substantially shorter period— 
was based upon the clear indication at the prehearing conference that the parties 
to the proceeding were in general unprepared to proceed faster. 

Obviously the developments of the formal prehearing conference of last Friday, 
July 20, make my testimony of Wednesday, July 18, as to the end of the freeze 
seem somewhat silly. I had hoped that it would be unnecessary to file new 
statements and new reply statements. I was wrong in this regard and therefore 
made a bad estimate. 

The order just issued by the Commission sets forth the time required for com- 
pletion of the hearing except for the following factors: 

1. Any oral hearings which may be required under provisions of the order 
and which cannot be held before November 26; 

The time required by the Commission after November 26 for item 1 
above and for the Commission to study the record and write the final report 
and order on the matters involved in the proceeding. The time required in 
this connection will be kept to a minimum in view of the fact that we can be- 
gin preliminary analysis and evaluation of data when the first group of com- 
ments is filed. 

I am also enclosing herewith a transcript of the meeting of last Friday which 
I am sure you will find of interest. I hope that you will make it available to 
members of your committee particularly Senator Kem in view of his questions 
to me when I was before your committee Jast week. 
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I hope you will include this letter in the transcript of the proceedings before 
the Senate committee on Wednesday, July 18, as a parenthetical insert at the 
point where I testified as to the possibilities of ending the freeze by the end 
of September. In that way it would serve to correct that statement to a much 
more realistic date on the basis of the formal prehearing conference held by 
the Commission on Friday, July 20. 

Sincerely yours, 
WAYNE Coy, Chairman. 


FCC 51-739 
66398 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In the Matters of— 

Amendment of Section 3.606 of the Commission’s Rules and Regulations. 

Docket Nos. 8736 and 8975 
Amendment of the Commission’s Rules, Regulation, and Engineering 
Standards Concerning the Television Broadcast Service. Docket No. 9175 
Utilization of Frequencies in the Band 470 to 890 Mes. for Television Broad- 

easting. Docket No. 8976 


ORDER OF HEARING PROCEDURE 


1. On July 13, 1951, the Commission issued a Notice of Proposed Procedure 
(FCC 51-711) in the above-entitled matters, which stated that the Commission 
proposed to adopt, in principle, a hearing procedure in the remaining portion 
of these proceedings, requested in a petition filed July 6, 1951 by the National 
Association of Radio and Television Broadcasters in behalf of its Television 
Board (NARTB-TV). The NARTB-TV petition urged that the following pro- 
cedure be adopted in these proceedings in lieu of oral hearings: 

“1, Provide interested parties of record an opportunity to participate in fur- 
ther rule making on these subjects solely through submission of written data, 
views, or arguments in lieu of oral presentation in open hearing, said material 
to have the same force and effect as if such testimony and evidence had been 
presented orally at the hearing scheduled to begin on July 23, 1951. 

“2. Provide for a 30-day period from the date of grant of this petition within 
which such parties of record may fully implement comments (including data, 
views, or arguments) previously filed, having due notice that opportunity for 
oral presentation will not be provided, unless good cause is shown to the con- 
trary by specific petition. 

“8. Provide for an additional 30-day period within which such parties of 
record may submit written comments (including data, views, or arguments) 
in opposition to the implemented and additional comments filed in accordance 
with paragraph 2 above. 

“4. Provide for the submission of the above specified written testimony and 
evidence in affidavit form. 

“5. Provide that such written data, views, or arguments shall be filed with 
the Commission in sufficient number to permit reasonable access thereto at the 
Commission.” 

2. In its Notice of Proposed Procedure. the Commission listed those parties 
who had indicated support of the NARTB-TYV petition,’ summarized the reasons 
advanced by NARTB-TYV in support of its petition, and stated in part as follows: 

“D5. The Commission is cognizant of the compelling need of concluding the 
instant proceedings at the earliest possible date consistent with due considera- 
tion of the important basic issues involved. It is keenly aware of the con- 
siderations referred to in the petitions described above and of the fact that the 
interest of the people of the United States requires that television become avail- 

‘The Notice of Proposed Procedure issued July 13, 1951, enumerated the following 
parties who supported the NARTB-TV petition: Keokuk Broadeasting Co., Keokuk, Iowa: 
Allegheny Broadcasting “o., Pittsburgh, Pa.; Hirsch Broadcasting Co., Cape Girardeau, 
Mo.: the Gable Broadcasting Co., Altoona, Pa.; Orlando Broadcasting Co., Orlando, Fla. : 
KFRU, Ine., Columbia, Mo.; Lynchburg Broadcasting Corp., Lynchburg, Va.: and Pitts 
burg Broadcasting Co., Inc., Pittsburg, Kans. In addition, the NARTB-TV petition was 
supported by the following other parties not listed in the Notice of Proposed Procedure 
WGAL, Inc., Lancaster, Pa.: WDEL, Inc., Wilmington, Del.; Birmingham Broadcasting 
Co., Inc., Birmingham, Ala. ; and Giddens & Rester, Mobile, Ala. 


87556—51——-2 
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able on a nationwide scale at the earliest practicable moment and on a basis 
that will make for a fair, efficient, and equitable distribution of television service. 
It has, therefore, had under consideration possible methods for expediting 
progress of the instant proceedings in order to accomplish this objective.” 

As a result of such consideration, including a review of the petitions described 
above, the Commission announced a proposed written procedure for completion 
of the above-entitled proceedings, similar to that proposed by the NARTB-TV. 

3. In accordance with its notice of July 13, 1951, the Commission held a 
formal prehearing conference on July 20, 1951, for the purpose of discussing 
the adoption of the proposed procedure. Over 200 parties appeared and par- 
ticipated in this conference. With the exceptions noted below, all the parties 
participating in the conference supported or did not cbject to the adoption of 
a written procedure in lieu of the further oral hearings contemplated by the 
Commission's Third Notice of Further Proposed Rule Making (FCC 51-244) 
issued in these proceedings. Allen B. DuMont Laboratories, Inc., Daily News 
Television Co., Pennsylvania Broadcasting Co., City Broadcasting Co., and 
Michigan State College objected to any procedure which would preclude them 
from presenting oral testimony in these proceedings. 

4. In addition to the views expressed at the prehearing conference held on 
July 20, 1951, the Commission has received written comments relating to the 
proposed procedure filed by numerous parties.” Some of these comments sup- 
porting the adoption of the proposed procedure also urged that greater periods 
of time be provided for the filing of evidence in writing in this proceeding than 
that suggested in the NARTB-TYV petition. Some of the parties, although gen- 
erally supporting the Commission’s proposed procedure, urged that provision 
be made for the reception of some evidence by oral presentation. 

5. Upon consideration of the pleadings filed with respect to the NARTB-TV 
petition, the Commission’s Notice of Proposed Procedure issued July 13, 1951, 
the written comments filed pursuant to the July 13, 1951 Notice, and of the record 
of the prehearing conference held July 20, 1951, the following procedure is 
adopted for the remaining portion of these proceedings in lieu of the oral hear- 
ings now scheduled to commence on July 30, 1951: 

(a) The further oral hearings in the above-entitled proceedings now scheduled 
to commence July 30, 1951, are cancelled. 

(b) Any person who, pursuant to paragraph 12 of the Third Notice of 
Further Proposed Rule Making (FCC 51-244), issued on March 22, 1951 in 
these proceedings, has filed an appropriate comment or opposition with respect 
to Appendices C and D of the Third Notice, will be permitted to file sworn 
written statements or exhibits fully setting out their position in support of 
such pleadings. Parties who have heretofore filed such comments or oppositions 
may, if they choose, adopt such comments or oppositions, or any designated 
portion thereof, as their complete presentation with respect to any issue, by 
the filing of a sworn statement verifying the matters of fact set out therein. 

(c) Any persen eligible to submit sworn statements or exhibits pursuant to 
subparagraph (0b) above, will be permitted to submit sworn statements or exhibits 
offered by other parties pursuant to subparagraph (b) above. 

(d) Any statements or exhibits filed in accordance with subparagraphs (b) 
and (c) above which are not sworn to will not receive consideration by the 
Commission. 


7 Comments generally supporting proposed procedure.—Havens & Martin. Richmond 
Va.; Joint Committee on Educational Television ; Piedmont Broadcasting Corp. Danville, 
Va.:; Chanticleer Broadcasting Co., New Brunswick, N. J.: Western Slope Broadcasting 
Co., Grand Junction, Colo.; Veterans Broadcasting Co., Inc., Rochester. N. Y.: Durham 
Broadcasting Enterprises, Inc., Durham, N. C.; Capitel Broadcasting Co., Inec., Raleigh, 
N. C.: Eastern Utah Broadeasting Co.. Price, Utah; Alvin E. O’Konski. Merrill, Wis. : 
Ken-Sell, Inc., West Palm Beach, Fla. ; Northwest Colorado Broadeasting Co., Craig, Colo. : 
Uncompaghre Broadcasting Co.. Montrose, Colo.: WIR, the Goodwill Station. Inc., Detroit, 
Mich. ; the Gazette Co., Cedar Rapids, Iowa ; Buffalo Courier Express, Inc., Buffalo. N. Y.: 
WGR Broadcasting Corp., Buffalo, N. Y.: WBKW, Inc., Buffalo. N. Y¥.: WHUB. Inc. 
Cookeville, Tenn.; United Broadcast Co., Cleveland, Ohio; the WGAR Broadcasting Co.. 
Cleveland, Ohio; Davenport Broadcasting Co., Inc., Davenport, Iowa: WAVZ Broadcasting 
Corp., New. Haven, Conn.: Earle C. Anthony, Inc.. Los Angeles. Calif.: the Travelers 
Broadcast Service Corp., Hartford, Conn. ; the William H. Block Co., Indianapolis, Ind. : 
Booth Radio Corp., Atlantic City, N. J.; WCNT, Inc., Centralia, Ul.: WPIX, Inc.. New 
York ; and WSM, Inc., Nashville, Tenn. 

Comments opposing adoption of proposed procedure.—Allen B. Dumont 


ec : ' Laboratories, 
Inc. ; Daily News Television Co., Philadelphia, Pa. 
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(ec) The Commission will, upon its own motion, or that of any proper party: 
(1) Permit any party who has filed a sworn statement or exhibit in this 
proceeding in accordance with subparagraphs (b) or (c) above to make an 
oral presentation, in addition to the submission of such sworn statements 
or exhibits, with respect to any issue which in the Commission’s judgment 
cannot be satisfactorily considered and disposed of without such oral 
presentation; and 
(2) Order cross-examination of any person or party who has filed a sworn 
statement or exhibit in this proceeding in accordance with subparagraphs 
(b) or (c) above, if upon review of the statements and exhibits, it appears 
that relevant factual issues cannot otherwise be satisfactorily resolved. 

(f) Any party who has filed a sworn statement or exhibit pursuant to subpara- 
graphs (0) and (c) above wil be permitted to file a supporting brief with respect 
to any matter of fact or law raised by such statements or exhibits. 

6. The Commission will not consider any sworn statements or exhibits, or any 
part thereof, filed pursuant to subparagraphs 5 (b) and (¢c) above which would 
have been inadmissible if presented as evidence in the oral hearings in these 
proceedings. Any party will be permitted to file a sworn statement or exhibit 
pursuant to subparagraph 5 (c) above if such party would have been eligible to 
cross examine witnesses, or after rebuttal, had these proceedings been conducted 
orally. It should be noted that parties whose comments filed in these proceedings 
on May 7, 1951, were by their terms in conflict with other comments, will be en- 
titled to file sworn statements or exhibits in accordance with subparagraph 5 
(c) above even though specific oppositions directed to such other comments have 
nct been filed. 

7. In view of the fact that issues raised by appendixes A and B of the Third 
Notice of Further Proposed Rule Makng (FCC 51-244) are interrelated with 
those raised by the issues to be determined in the remaining portion of these pro- 
ceedings, and in order to permit parties to make a full presentation of their cases, 
the Commission has decided not to finalize appendixes A and B at this time. 
However, sworn statements or exhibits filed pursuant to paragraph 5 above 
must be consistent with appendixes A and B, with the following express excep- 
tion: If a comment or opposition with respect to appendixes C and D of the third 
notice deviates from appendixes A or B, sworn statement or exhibit inconsistent 
with appendixes A and B may be filed pursuant to paragraph 5 above if such 
statement or exhibit is inconsistent with appendixes A and 8 only to the extent 
that the comment or opposition is inconsistent with appendixes A and B. 

8. Fifty copies of any statement or exhibit filed in accordance with subpara- 
graphs 5 (0b) and (c), above, or any pleading or brief filed pursuant to paragrphs 
5 (e) and (f) above, shall be filed with the Commission. Copies of such state- 
ments, exhibits, pleadings, or briefs will be made available in the Commission's 
public reference room, room 8454, New Post Office Building, Twelth and Pennsy1- 
vania Avenue NW, Washington, D. C., for use by the parties. Such statements, 
exhibits, pleadings, or briefs will be available for loan for reasonable periods 
of time upon request in person or by mail. Parties are encouraged but not re- 
quired to serve copies of their statements, exhibits, pleadings, and briefs on all 
other parties whose interests are affected by such documents. 

9. Statements or exhibits filed pursuant to subparagraph 5 (c) above shall 
be directed to the statements or exhibits of only one party, and shall clearly indi- 
cate on the face the party against whom such statements or exhibits are 
directed. Accordingly, parties desiring to file statements or exhibits pursuant to 
subparagraph 5 (c) above, directed against statements or exhibits of more than 
one party, shall file separate statements or exhibits. 

10. Reference is made to the Commission’s Notice of Order of Testimony 
(Mimeo. 66241) issued July 19, 1951 and to the Addendum to the Notice of 
Order of Testimony (Mimeo. 66394) issued July 25, 1951. As indicated in the 
table below the Notice of Order of Testimony, as corrected by the addendum, 
will serve as a basis for the order in which the sworn statements or exhibits 
and other pleadings and briefs provided for by paragraph 5 above will be filed 
with the Commission. The following table shall be followed with respect to the 
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date of filing of all statements, exhibits, pleadings, and briefs in accordance 
with subparagraphs 5 (b), (c), (e), and (f) above: 
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Allen B. DuMont Laboratories, | Aug. 27...........-_-. eR EF aiid woacee ---| Oct. 1 
Inc.; parties who have filed | 
oppositions to the comments | 
of Allen B. DuMont Labora- | 
tories. | | 
Groups A through F_.....__- | Sept. 4. ee ee ee 
Groups G through M._....-__-- | Sept. 10. a Gs bc cocat slot ee oe 
troups N through R. .....| Sept. 17. datepeey MR Mbacche tan vncaded Oct, 22. 
Groups S through W doo Schall IIS ses oled hid dois hg et win hte tien cies | Oct, 29. 
Groups X through A goo Sa Weise’ crcsewigs ot aden .| CIR. aiiecnec<- -.---| Nov. 5. 
Groups BB through EE__..---- PMI a> 2c wick notes leak SEEK an tpt nekdo nee | Nov. 12. 
Groups FF through IT_.._...--. EES ijn n cde e nth PROUD Nctwacwaensens | Nov. 19. 
Groups JJ through NN-.......-. Ost: BR nce usas scandacain | Nov. 12 Nov. 26. 


11. All statements or exhibits filed pursuant to subparagraph 5 (c) above 
must be filed not later than 21 days after the statement or exhibit against 
which it is directed. Where a party’s comment or opposition filed in these 
proceedings appears in more than one group in the Notice of Order of Testimony 
or addendum thereto, statements, exhibits, pleadings or briefs shall be filed 
on the date specified for the first group in which such comment or opposition 
is listed. 

12. On June 21, 1951, Westinghouse Radio Stations, Inc., filed a petition with 
the Commission requesting that it be permitted to present its affirmative 
case, in these proceedings, in writing, and requesting insofar as its case is 
concerned that the only oral testimony be on cross examination. In view of 
the procedure adopted by the Commission herein for the remaining portion of 
these proceedings, the petition of Westinghouse Radio Stations, Inc., is rendered 
moot and is accordingly hereby dismissed. 

This order is issued pursuant to section 4 (i) and (j) of the Communi- 
eations Act of 1934, as amended, and section 4 of the Administrative Pro- 
cedure Act. 

FEDERAL COMMUNICATIONS COMMISSION, 
T. J. Stowtg, Secretary. 

Adopted: July 25, 1951. 

Released: July 25, 1951. 

Senator Kem. There is something like 1,000,000 people in this 
metropolitan area that Iam interested in. Now, can you conceive of 
any circumstances under which at least one or more stations would not 
be allocated to St. Louis? 

Mr. Coy. Oh, Senator, we propose more than one. 

Senator Kem. I know, but can you conceive of any circumstances 
under which at least one cannot be allocated ? 

Mr. Coy. We propose four VHF and three VHF; we propose seven 
stations, 

Senator Kem. Yes. 

Mr. Coy. And, frankly, I cannot see any reason why—— 

Senator Kem. Is there any reason why the Commission cannot 
immediately allocate one or more additional stations? 

Mr. Coy. Yes, there is. 

Senator Kem. What? 

Mr. Coy. The law would not permit us, if you mean by “allocate” 
to now grant to some one person the right to build that station, we 
could not do it under the law. 





= 
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We are now in a procedural situation where, to make that channel 
available, we must finish the proceedings we are in now in accordance 
with the Administrative Procedures Act. 

More than that, if we were to make that channel available, we would 
have to have a hearing in order to decide to whom to give it in St. 
Louis. 

Senator Kem. How long would that hearing take? 

Mr. Coy. As long as the : applicants wanted to put evidence in. 

Senator Kem. Well, you could exercise a sound discretion, could 
you not, and allocate them a certain amount of time to present their 
cases / 

Mr. Coy. No. 

Senator Kem. You could not do that? 

Mr. Coy. We cannot be that arbitrary,Senator. We let these people 

take the time that it takes to present their cases. It seems to me that 
that is the burden the law puts on us. 

Senator Kem. Yes; certainly, but there must be a time to call the 
hearings to a close. 

Mr. Coy. Yes; that is right. The material has to have relevancy. 
We do not have freedom 

Senator Kem. Well then, how long a time would it take to conduct 
an intelligent and fair and judicious hearing on the St. Louis appli- 
cations ¢ 

Mr. Coy. How many applications‘ Give me an answer to that 
and I can give you an estimate or some estimate. How many appli- 

cants do you want me to figure on / 

Senator Kem. Well, I do not know how many there are but there is 
a very considerable number of qualified applicants, 1 know that. 

Mr. Coy. Well, if we could determine they were fully qualified 
without a hearing, we would be able to cut that time down; but we 
are not able to make the determination they are all fully qualified 
without a period. 

Senator Kem. I appreciate that, for what I asked you is how long 
it would take the Commission to conduct these hearings? 

Mr. Coy. Well, if there is only one applicant, the question of his 
qualifications perhaps could be done in 2 days. 

Senator Kem. Well, how many applicants does your file show ? 

Mr. Coy. I do not know. Now, we have asked people not to file 
applications with us until the end of the freeze so that the number 
of applicants we have now is no measure of what it may be then, you 
understand, 

Senator Kem. Mr. Coy, you were advised that this St. Louis-Kansas 
City matter was going to be the raliieet of inquiry at this hearing? 

Mr. Coy. Yes. 

Senator Kem. But you do not have the information / 

Mr. Coy. I believe I do have, come to think about it. I had for- 
gotten it. But, this does not apply to the situation we may expect 
to have when the freeze is over. 

There are one, two, three, four, five—six applicants. 

Senator Kem. All right now. Assuming that there are six appli- 

cants, how long would it take you to conduct hearings on that ? 


Mr. Coy. That would probably take in the neighborhood of over 
5 weeks. 
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Senator Kem. Now, is there any sound knowing that under any 
conceivable circumstances additional allocations will be made to St. 
Louis, why the Commission should not proceed with that particular 
city ? 

Mr. Coy. Yes. 

Senator Kem. What is it? 

Mr. Coy. Well, sir, because we do not know how many channels 
will be available. The people who are applicants out there are en- 
titled to know how many channels will be available when they go 
into the hearings. These applicants are entitled to know that, and 
that information may have a great effect on the kind of a case they 
want to put in. 

Senator Kem. Well, can you not say to them, “We know we will 
be compelled to give at least two stations to St. Louis; therefore, you 
may proceed on the theory that we are now going to allocate two 
stations in the St. Louis area”? Would not that be a perfectly intel- 
ligent and scientific approach ¢ 

Mr. Coy. No; it would not, because if we were to allocate more 
than that—and I have indicated we would—those additional channels 
that we would allocate ought not to be withheld from those appli- 
cants, which they would have to be if we started with only two at 
the beginning. 

Senator Kem. Well, if everybody knew that was the basis under 
which they were proceeding, it would be fair to everybody, would 
it not ¢ 

Mr. Coy. We do not believe it would be sound procedure. I would 
like to make one point before we get to St. Louis, sir, one more point 
with respect to hearings in this matter. 

Senator Kem. Yes. 

Mr. Coy. We will have hearings in places that do not have any 
television service. 

Senator Kem. Yes, certainly, I would not quarrel with that. 

Mr. Coy. That is another reason for not now proceeding. 

Senator Kem. Mr. Chairman, it seems to me that that should have 
immediate attention and, if I may say so, it seems to me that those 
who have no television at all should have the first priority and then 
it seems to me that cities that have only one should be entitled to 
consideration next. 

Mr. Coy. Quite right, then two, then three, then four. 

Senator Kem. Yes, exactly. 

Now, what I am particularly interested in is why you cannot im- 
mediately attack the problems facing the cities with no stations or with 
one station. 

Mr. Coy. We do not think that we can, because the Commission has 
not, finally, those channels available to them out of the proceedings 
we are now in. 

More than that, Senator, if we were successful in not having any 
further hearings on this city-by-city thing, we will be within reach 
of that anyway. 

Senator Kem. Well, if the Commission feels that it is not fair to 
withhold this service from the people of these cities for an indefinite 
period of time under all the circumstances, would additional legisla- 
tion be necessary? Is it or is it not. within the discretion of the Com- 
inission to proceed along the line that I have indicated 
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Mr. Coy. It is not, if you are talking about doing it tomorrow, it 
is not. 

Senator Kem. I am not talking about doing it tomorrow. You said 
it would take 3 weeks for hearings in each of these cities. 

What I am talking about is whether or not the Commission under 
existing law can attack the problem within a reasonable length of 
time, the problem of allocating to the cities who have no service at 
present or who have only one ¢ -hannel, the question of granting to them 
such additional channels as they may be entitled to under any con- 
ceivable circumstances ¢ 

Mr. Coy. Well, I believe, Senator, that the proper way to proceed 
under the law and given the procedural situation in which we now 
lind ourselves, is that we must determine what channels are available 
in the various communities before proceeding with any hearings. 

Senator Kem. I fail to make myself clear, apparently. 

Mr. Coy. No; I understand. 

Senator Kem. What I am asking you. Mr. Coy, is whether under 
existing law the Commission in the exercise of sound discretion can- 
not proceed as I indicated. 

Mr. Coy. As I explained to you, given the procedural situation in 
which we are now, in which we have found ourselves now, we must 
proceed to a determination of the issues involved in that proceeding 
before we can have hearings in the various cities throughout the 
country. 

Senator Kem. Do you mean to say that under the existing law the 
Commission cannot proceed to attack the problem of these cities that 
ure denied any channel or that have only one channel ¢ 

Mr. Coy. That is my understanding. 

Senator Kem. And remedial legislation would be necessary in order 
to enable the Commission to do that / 

Mr. Coy. Yes; and I expect it will take much longer time to do that 
than to get us out of the freeze. 

Senator Kem. Well, the question is whether Congress should ini- 
tiate the proceedings in view of the freeze that has been with us now 
for nearly three years. ‘There comes a time 

Mr. Coy. Certainly I would not discourage you from that, Sen- 
ator, because that is something that is clearly within the purview of 
the Congress. 

And T assure you, Senator, that if you pass additional legislation 
I would live up to my oath of office and administer it. 

Senator Kem. And do you believe that if we do not do anything 
about it, that you will reach a determination within a reasonable 
length of time? 

Mr. Coy. Senator, I wish I could in some way translate to you 
so you could understand the full depth of my desire to get out of 
this freeze. 

I am sure if you were sitting as a chairman or member of the 
commission you would have an even greater desire to get out of the 
freeze, because you are concerned with the entire ¢ ountry and not just 
the State of Missouri. 

Senator Kem. Well I can appreciate the difficulties in your situa- 
tion. 1 hope you equally appreciate the difficulties of mine. 
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Mr. Coy. I certainly do, and I would like to be able to help. I 
wish I could be of help to every fellow in the continent this year who 
wishes to bring about the end of the freeze; I want to be of help. 

Senator Kem. I come from a State of several million people and 
there are many thousands of television sets in the State and yet there 
are only two stations within a distance that they may reach. 

Now, will you agree that this is a very undesirable situation; is 
it not? 

Mr. Coy. Yes, but it is not all due to the freeze, Senator. 

If I may be just slightly repetitious, it is due to some lack on the 
part of the would-be telecasters to be the pioneers in a new industry, 
und reflects their desire to let the other fellow break the ground. 

In many of these cities they had more applicants than they had 
in St. Louis and Kansas City and 

Senator Kem. Well, do you know of any city the size of St. Louis 
that has only one station / 

Mr. Coy. Yes, I think so. Now, I am not sure the size of these 
cities, but I recall that Houston, Tex., has one—and if it is not as 
big as St. Louis, they make me think it is. [ Laughter. ] 

Senator Kem. It used to be not as big as St. Louis. 

Mr. Coy. Everything is awfully big down there. 

The CuarrmMan. They feel that big. [ Laughter. | 

Senator Kem. Do you know of any other ‘ 

Senator Magnuson. How about Seattle? 

Senator Benron. Hartford has none. 

Mr. Coy. Pittsburgh has only one. 

Senator Magnuson. Portland has none. 

Mr. Coy. Portland has none; I am thinking of cities with only one. 
Senator Benron. We have only one station in the entire State of 
Connecticut. 

Senator Kem. Of course, you have the New York stations that you 
can listen to. 

Senator Benton. Yes; in part of it. 

Mr. Coy. The situation is, as a matter of fact, that the people in St. 
Louis had the same opportunity as those others. 

Senator Kem. I am not raising this question on behalf of any appli- 
cant. Iam not concerned about them. What I am concerned about 
is the people in the State, and they are the people who are writing me 
about it. As I said before, I have had thousands of letters of com- 
plaints. 

The people cannot understand and if I write them a lot of scientific 
stuff, to them it will seem like bureaucratic jargon and it will not be 
satisfactory and it will not meet the situation. 

Mr. Coy. Well, Senator, I would be glad—if you will send your 
mail down to me, I can do a pretty convincing job. ‘ 
Senator Kem. Well, I wonder if you realize what you would under- 
take. 

Mr. Coy. Oh, yes, sir. Let me tell you, Senator, I went to Port- 
land, Oreg., and to Denver, Colo., at a time when the people in those 
communities had gotten up petitions to us, with not thousands but up 
in the hundreds of thousands of signatures on them. 

Now, I faced those people at public meetings, because I thought it 
was my duty to try to explain to them. 
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As a matter of fact, I felt that if I could not do it in places like that, 
then something was wrong with it; something was wrong. 

I did not put r down all the complaints in Portland and Denver by any 
means, but I was reasonably satisfied that the people there had an 
understanding of the problems we faced and that what we were trying 
to do was build a television system that would endure for many 
decades and I came away leaving them satisfied that we were doing 
a pretty good job, under all the circumstances concerned. 

Senator Kem. How many members are there on the Commission 
now? 

Mr. Coy. Seven. 

Senator Kem. Is the opinion of the Commission unanimous on the 
question we have just discussed, that no relief can be atforded within 
the immediate future to cities that have none or one station / 

Mr. Coy. Well, Commissioner Jones is one who would not have an 
allocation plan at all. 

He believes that we ought to proceed to just treat each application as 
it is filed without regard to any plan whatsoever for the use of it. 
Even if we were to follow Commissioner Jones’ plan we would have 
to issue a public notice abandoning the proposal we now have and 
issue a new proposal under which people would be entitled to com- 
ment to us. If they wanted to comment adversely, and they could 
do that, we would have to start other proceedings of a different type 
in order to change the course we are now within. 

But I think it is correct to say that Commissioner Jones does not 
agree with the procedure; otherwise we are in agreement. 

Senator Kem. Are any of the other Commissioners of Commissioner 
Jones’ opinion ¢ 

Mr. Coy. No, there are none. 

Senator Kem. And is there any feeling or idea in the Commission 
that some immediate relief should be accorded to cities that have 
only one station or no stations / 

Mr. Coy. Just as quickly as we can. That is reflected in our adop- 
tion of the proposal of the industry that we have no further hear- 
ings and that we decide the remaining issues on the basis of written 
comments submitted to us. 

Senator Kem. Has it been suggested to the Commission that it may 
adopt immediately the engineering and technical standards as ap yply- 
ing to the rules and regulations and then proceed on the basis of those 
standards that have been adopted / 

Mr. Coy. Yes; that is Commissioner Jones’ position. 

Senator Kem. And you consider that an unsound plan? 

Mr. Coy. Yes; I do. 

Senator Kem. Well, if that were done, you could proceed immedi- 
ately to processing individual applications. 

Mr. Coy. Then, the result of it would be that every big city in the 
country would hog the television frequencies and every small- and 
medium-sized city would be left outside, looking in, and when we 
got through with that sort of a television system, we wee have a lot 
of service in the metropolitan areas, such as St. Louis, New York and 
Chicago, and the people living in the rural sections of the country 
would be ver y apt to be provided with no service at all, because there 
will be no channels left. Under the allocation plan co-channels re- 
main available to the people in the smaller areas to give them time 
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to put in stations so that the people in those rural areas will then 
have service; and that time is needed because it is a difficult problem 
to finance a television station. 

Senator Kem. Is there such a plan under the alternative, that you 
leave the allocation table in tentative form, as the Commission did in 
FM, not finalizing the television standards. 

Mr. Coy. Such a procedure was urged on us on the ground that we 
lacked legal authority to adopt an allocation plan such as we have 
proposed. We had an oral argument on the subject and we rejected 
the contentions. We wrote an opinion of the Commission rejecting 
it. That was published last Friday. 

Senator Kem. Do you have that with you ? 

Mr. Coy. I do not think so. 

Senator Kem. Would you send us a copy to be made a part of our 
record here? 

Mr. Coy. Yes; I will be glad to; if I find it here—it is hard for me 
to look and answer questions at the same time. I have a one-track 
mind. 


Senator Kem. I do not want to take too much time of the commit- 
tee. I thank you, Mr. Coy. You have been very courteous. I do 
have some other questions but I do not think I will ask them. 

I would like to summarize—could this be made a part of the record, 
first ? 

The Cuarrman. Yes, it can be made a part of the record unless 
there is objection. Is there objection ? 

Hearing no objection, it will be made a part of the record. 

(The document referred to is as follows :) 


FCC 51-709 
64629 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION ; 
Washington 25, D. C. 
In the Matters of— 
Amendment of Section 3.606 of the Commission’s Rules and Regulations. 
Docket Nos. 8736 and 8975. 
Amendment of the Commission’s Rules, Regulations and Engineering Stand- 
ards Concerning the Television Broadcast Service. Docket No. 9175. 
Utilization of Frequencies in the Band 470 to 890 Mes. for Television Broad- 
casting. Docket No. 8976. 


MEMORANDUM OPINION 


By the Commission: 

1. The Commission has before it for disposition at this time in the above- 
entitled proceeding the question of its statutory authority to adopt as part of 
is rules and regulations a table of television station assignments, and a desig- 
nation and reservation of certain of these channel assignments for use by non- 
commercial educational television stations, both subject to amendment only by 
further rule making. Such a table was proposed in the Commission’s Third 
Notice of Further Proposed Rule Making, adopted on March 21, 1951, and released 
March 22, 1951. The proposed table would specify the channels upon which 
television station assignments may be made in particular communities and areas, 
and would be applied in licensing proceedings. 

2. The legality of the Commission's proposals has been challenged in petitions 
filed by the Federal Communications Bar Association, an association of attorneys 
in the practice of radio law, Trent Broadcasting Corp., and WKMH, Inc. Each 
has challenged the Commission's authority to adopt as part of its rules and regu- 
lations a table specifying the channels upon which television station assignments 
may be made in speicfied communities and areas, and WKMH also contests the 
Commission’s authority to designate and reserve certain of the assignments 
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provided in the table solely for use by noncommercial educational television 
stations. By Memorandum Opinion and Order adopted and released on June 
15, 1951, the Commission designated the questions thus presented for oral 
argument. 

3. In accordance with the Memorandum Opinion and Order of June 15, 1951, 
oral argument was held before the Commission on en banc on June 28, 1951. 
Arguments in support of and in opposition to the Commission’s legal authority 
were presented on behalf of a number of parties. Supporting briefs were also 
filed by some of these parties." The Memorandum Opinion and Order of June 15, 
1951, limited the oral argument to the questions of the legal authority of the 
Commission to issue a table of television station assignments and to reserve 
channel assignments for noncommercial educational television stations.’ 

4. After giving careful consideration to this matter, the Commission is of the 
opinion that the provisions of the Communications Act of 1934, as amended, 
confer upon the Commission legal authority to prceed as proposed. Objections to 
the Comimission’s authority to proceed as proposed have been primarily on the 
grounds that the rule making procedure would deprive applicants for tele- 
vision licenses of the right to a hearing afforded by Section 309 (a) of the Com- 
munications Act; that the Commission’s proposals would violate Section 507 (b) 
of the Communications Act; that the proposals would obstruct proper judicial! 
review ; and, with respect to the reservation of channels for noncommercial edu- 
cational television stations, that the Commission’s proposal is inconsistent with 
the provisions of Section 307 (c) of the Communications Act of 1934. The Com 
mission has considered each of these contentions, as well as the further conten- 
tions not here specifically discussed or mentioned, and finds them without merit.” 

5. In accordance with the purpose of the Communications Act stated in Section 
1, Sections 4 (i),* and 303 (a), (b), (ce), (d), (e), (ft), (g), (h), and (r), 





1 The General Counsel of the Commission argued orally in support of the Commission’s 
authority and also submitted a memorandum of law to the Commission, which was made 
available to all interested parties. 

? Since the issue of the Commission's authority was raised before the final adoption of 
rules, it was, of course, limited to the question of authority to proceed by means of a rule 
making proceeding and did not involve the substantive reasonableness of any particular 
assignment or reservation of television channels. 

* The contention was also made at the oral argument that the Commission’s proposal is 
in violation of Section 4 ((j) of the Communications Act, which provides in part that 
“The Commission may conduct its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice,” as well as Section 303 (a) of the 
Communications Act, for the reason that the Commission’s proposal is less conducive to the 
proper dispatch of business and to the ends of justice than an alternative proposal sug 
gested by the Federal Communications Bar Association because the procedure proposed 
to be followed by the Commission permits parties to make proposals “at practical y no 
expense to themselves” while the high cost of individual adjudicatory proceedings allegedly 
preferred by the Bar Association “would naturally deter applicants from making such 
complicsting proposals, unless it was absolutely vital to them, * * *.” Acceptance of 
any such argument would require the recognition of an interest other than the public 
interest. 

* Sec. 4 (i) provides: “The Commission may perform any and all acts, make such rules 
and regulations, and issue such orders, not inconsistent with this Act, as may be necessary 
in the execution of its functions.” 

5 Sec. 303 provides in pertinent part: “Except as otherwise provided in th's Act, the 
Commission from time to time, as public convenience, interest, or necessity requires, 
shallh— 

(a) Classify radio stations : 

(b) Prescribe the nature of the service to be rendered by each class of licensed stations 
and each stetion within any class: 

(c) Assign bands of frequencies to the various classes of stations, and assign frequencies 
for each individual station and determine the power which each station shall use and the 
time during which it may operate; 

(d) Determine the location of classes of stations or individual stations ; 

(e) Regulate the kind of apparatus to be used with respect to its external effects and 
the: purity and sharpness of the emissions from each station and from the apparatus 
therein ; 

(f) Make such regulations not inconsistent with law as it may deem necessary to 
yrevent interference between stations and to carry out the provisions of this Act: Provided, 
however, That changes in the frequencies, authorized power, or in the times of operation 
of any station, shall not be made without the consent of the station licensee unless, ofter 
a public hearing, the Commission shall determine thet such changes will promote public 
convenience or interest or will serve public necessity, or the provisions of this Act will be 
more fully complied with : 

(zg) Study new uses for radio, provide for experimental uses of frequencies, and gen- 
erally encourage the larger and more effective use of radio in the publ'e interest ; 

(h) Have authority to establish areas or zones to be served by any station ; 

* * * * * * . * 

(r) Make such rules and regulations and prescribe such restrictions and conditions, not 
inconsistent with law, as may be necessary to carry out the provisions of this Act, or any 
international radio or wire communications treaty or convention, or regulations annexed 
thereto. including any treaty or convention insofar as it relates to the use of radio, to 
which the United States is or may hereafter become a party. 
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of that Act constitute clear grants of authority to this Commission to adopt rules 
and regulations providing for the allocation of television channels on a geo- 
graphical basis and the reservation of certain of these channels for noncom- 
mercial educational television stations, such rules to be amended only in further 
rule-making proceedings and to be applicable and controlling in individual 
licensing proceedings. Sections 303 (f) and (r) are grants of full rule-making 
authority to carry out the provisions of the Communications Act, and the other 
provisions of the same section contain ample substantive authority for adoption 
of a table such as that presently under consideration. 

6. Under Section 3038, the Commission may classify radio stations, prescribe 
the nature of the service to be rendered by each class of stations and each station 
within any class, determine the location of classes of stations or individual sta- 
tions, and establish areas or zones to be served by any station. This authority 
is expressly directed to be exercised “from time to time, as public convenience, 
interest, or necessity requires,” and may be exercised under the terms of Sections 
303 (f) and (r), through the medium of rule making.® Therefore, a geo- 
graphical assignment table and reservation of channels for noncommercial edu- 
cational stations is thus a direct implementation of the substantive and pro- 
cedural provisions of Section 308 of the Communications Act, which are sus- 
ceptible of no other meaning than that the Commission may determine, through 
rule making, where, and by what class of stations, particular frequencies are 
to be used and stations located. 

7. It is too well settled for renewed debate at this time that the Commission 
may adopt rules and regulations which delineate elements of the public interest 
in advance of individual proceedings, and thus remove certain issues from these 
proceedings, and that the exercise of this authority in no way deprives an ap- 
plicant of the hearing on his application to which he is entitled under Section 
309 (a) of the Communications Act.’ National Broadcasting Co. v. United 
States, 319 U. 8S. 190; Felman v. United States (Decision of three judge District 
Court sustaining the Commission’s authority to adopt Section 3.109 of its Rules 
and Regulations, United States District Court for the Northern District of 
Illinois, Civil Action No. 49C227, affirmed 339 U. S. 978); StahIman v. Federal 
Communications Commission, 7 U. 8. App. D. C. 176, 126 F. 2d 124. Any 
other determination would, in effect, negate any Commission authority to adopt 
binding rules in the radio field, since all such rules would, under such reasoning, 
be open for reconsideration in licensing proceedings.” It has been argued that 
the decision in Ashbacker Radio Corp. vy. Federal Communications Commission, 
326 U. S. 327, stands in the way of adoption of any rule such as that here pro- 
posed. The holding of that case was that where there are two mutually ex- 
clusive applications, both of which are consistent with the Commission’s Rules, 
the grant of one without hearing, and the designation of the other for hearing, 
is a denial of the hearing provided for in Section 309 (a). However, that case 
had no application to a situation involving an application for a facility not 
legally available under the Commission’s Rules, and did not hold that an ap- 
plication clearly at variance with the Commission’s Rules is entitled to a com- 
parative hearing. An application which cannot be granted under the Commis- 
sion’s Rules is not mutually exclusive with another application which can be 
granted consistent with the rules. Federal Communications Commission vy. WIR, 


——S 


® Where an administrative agency has, as here, the authority to proceed either in indi 
vidual proceedings or by rule-making, the choice “is one that lies primarily in the informed 
discretion of the administrative agency.” Securities € Exchange Commission vy. Chenery 
Corp., 332 U. S. 194, at 208. 
7Sec. 309 (a) provides: “If upon examination of any application for a station license 
or for the renewal or modification of a station license the Commission shall determine that 
publie interest, convenience, or necessity would be served by the granting thereof, it shall 
authorize the issuance, renewal, or modification thereof in accordance with said finding. 
In the event the Commission upon examination of any such application does not reach 
such decision with respect thereto, it shall notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and shall afford such applicant an oppdr- 
tunity to be heard under such rules and regulations as it may prescribe.” 

S Arcument was made that the proposed television station assignment table may be 
distinguished from other types of rule-making activity, which would be binding in licensing 
proceedings under Section 309 (a) of the Communications Act, on the ground that such 
other valid rules are general in their application, whereas the one here proposed is appli- 
eable only to applicants for stations in particular communities. This argument is clearly 
without merit. The proposed table is clearly applicable generally to all persons wishing 
to establish a station in any given community. The fact that the assignment made to 
one city will not be applicable to persons wishing to apply for some other city, no more 
deprives a rule of its general nature than the fact that rules relating to those applying 
for standard broadcast licenses on clear channels will not be applicable to persons wishing 
to apply for local stations on different channels, 
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The Goodwill Station, 337 U. S. 265, 272: Pittsburgh Radio Supply House v. 
Federal Communications Commission, 98 F. 2d 303. Adoption of the proposed 
rule, therefore, if authorized by the substantive and procedural provisions of 
the Communications Act, would not illegally deprive of a hearing a person 
whose application was not given comparative consideration because it was on its 
face in violation of the rule.’ 

8. The contention that Section 307 (b) of the Communications Act prevents 
the adoption of a television assignment table because it commands that a fair, 
efficient, and equitable distribution of radio service among the several States and 
communities may only be provided for and considered by the Commission upon 
the receipt of applications for licenses is equally without merit. Examination 
of the language of Section 307 (b) and its legislative history dispels any notion 
that the section has, or was intended to have, this meaning. Section 307 (b) 
provides : 

In considering applications for licenses, and modifications and renewals 
thereof, when and insofar as there is demand for the same, the Commission 
shall make such distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities as to provide a 
fair, efficient and equitable distribution of radio service to each of the same. 

9. This section is a statement of substantive policy that the grant of licenses 
shall be so made as to provide a fair, efficient, and equitable distribution of 
radio service. The section does not in terms prohibit the exercise of rule- 
making power to accomplish this result. It must, furthermore, be interpreted 
in the light of the specific language of Section 303 that the Commission may 
determine the location of classes of stations or individual stations by rule 
making. The two sections can obviously be read together, one as a standard 
to be applied in all cases, whether or not, the Commission chooses to exercise 
the rule-making authority in the field, and the other as a discretionary grant 
of authority to act by rule, if the public interest so requires. However, to in- 
terpret Section 307 (b) to nullify the specific authority granted in Sections 303 
(d), (f), and (r), is at variance with well-established doctrine that different sec- 
tions of a statute are not to be so read as to render them mutually inconsistent. 
Perrine v. Chesapeake & D. Canal Co., 50 U.S. C. (9 How.) 171; New Lamp Chim- 
ney Co. vy. Ansonia Brass & Copper Co., 91 U. S. 658; Market Co. v. Hoffman, 101 
U.S. 112; Blair v. Chicago, 201 U. 8. 400; Helvering vy. Credit ANiance Corp., 316 
U.S. 107. Nor has any proponent of the view that Section 307 (b) prevents rule 
making to determine the location of stations suggested why Section 308 (d) 
should have been placed in Section 308, which so clearly specifies objectives 
which may be accomplished by rule making, if the location of stations could not 
be so determined.” The Commission construes Section 307 (b) as providing a 
substantive standard which requires an equitable distribution of facilities and is 
subject to implementation, in the Commission’s discretion, either through adop- 
tion of general rules or, in their absence, in consideration of individual licensing 
proceedings. We reject the contention that we must close our eyes to this im- 
portant aspect of the pubiic interest until individual applications are filed, at 
which time the statutory policy embodied in Section 307 (b) may be beyond 
implementation. 

10. In considering the effect of the language in Section 307 (b), “when and 
insofar as there is demand for the same,” we have examined the legislative 
history of the section to determine whether that history discloses a congressional 
intent that no fair, efficient, and equitable distribution of radio service may be 
insured in advance of the reception of individual applications for licenses. The 
legislative history, which need not be recited at length, contains no hint of rejec- 
tion of the rule-making process to achieve the goal. It does show that Congress 





* The validity of such a table is in no way affected by the inclusion of reasonable provi 
Sions limiting the time within which repetitious requests for changing the table will be 
considered. Such provisions clearly are authorized by Section 4 (j) of the Communica- 
tions Act authorizing the Commission to conduct its proceedings in such manner as will 
hest conduce to the proper dispatch of business and to the ends of justice. See WJR, The 
Goodwill Station v. Federal Communications Commission, 327 U. S. 265: Pulitzer Publish- 
ing Co. v. Federal Communications Commission, 94 F. 2d 249: Ward v. Federal Communi- 
cations Commission, 108 F, 2d 486; United Detroit Theatres Corp. v. Federal Communica 
tions Commission, 178 F. 2d 700; Cf. Section 1.363 (a) of the Commission’s Rules and 
Reculations. 

It should be noted that when Congress in Section 303 (f) intended to carve out an 
area in which an individual hearing proceeding was to be required, and the Commission's 
general rule-making authority correspondingly limited, it expressly spelled out this 
requirement, 
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was concerned with the possibility that existing licenses might immediately be 
revoked in heavily serviced areas to provide for underserved areas before any 
real demand developed in the latter areas, and that the clause pertaining to 
demand was intended as a caveat that such action by the Commission was not 
a mandatory method of providing for an equitable distribution of service.” 
It is noteworthy that the so-called Davis amendment to the Radio Act of 1927 
(45 Stat. 373) contained the clause “when and insofar as there are applications 
therefor,’ and that the rule-making power was exercised under the Davis 
amendment.” The repeal of the Davis amendment in 1936 (49 Stat. 1475) and 
the enactment of Section 307 (b) as it now reads was in no way the result of 
the use of rule making, but rather of the fact that the inflexible requirement of 
the Davis amendment, which laid out zones which were excessive in size, in an 
effort to enforce geographic equality, led to an increased concentration, of sta- 
tions in heavily populated seaboard areas. This resulted in promoting in- 
equality, and in seriously restricting any optimum utilization of available fre- 
quencies. The difficulty was with the scheme established by the amendment 
itself, without regard to whether or not it was implemented by rule making.” 

11. The legislative history of Section 307 (b), therefore, does not provide 
support for the view that the section prevents use of rule making to accomplish 
the substantive policy it commands. 

12. Finally, adoption of the proposed rule will in no way impede or obstruct 
the proper review of Commission action provided by the Congress. The question 
of authority to adopt a particular method of procedure once settled, the proper 
review of the reasonableness of the action taken under that procedure depends 
upon the mode of review provided by Congress. In the event that the Commis- 
sion’s determination with respect to its authority to proceed by rule making in 
this proceeding is in error, that determination remains reviewable by those with 
standing to question it. See Columbia Broadcasting System, Inc. v. United States, 
316 U.S 470 and National Broadcasting Co. y. United States, 319 U. 8. 190; Radio 
Corporation of America vy. United States, ——- U S —, 71 Sup. Ct. 806. Such 
review, of course, includes the further question of whether the substantive action 
taken is reasonable and otherwise in accordance with law. The claim made 
to us that rule making is illegal as a procedure, because it may not provide the 
same basis for review as would the same substantive determinations made in 
licensing proceedings, begs the question. This claim necessarily assumes that 
the procedure is without authority. For, if there is authority for the procedure 
adopted, the fact that review may differ from that provided by law for other 
modes of procedure does not transform this procedure into an illegal one, which, 
by its adoption, obstructs proper review. We believe that the argument made 
on this score does not properly go to the legality of the Commission’s proposal 
to proceed by rule making, but amounts to a statement that another procedure, 
perhaps reviewable in a different fashion, would be preferable because of the 
different review obtainable upon its adoption.” 

13. The authority of the Commission to designate and reserve channels for use 
by noncommercial educational television stations is closely tied to its authority 
to provide for the location of channels generally through rule making and firmly 
rests upon the provisions of Section 308 previously mentioned. The chief conten- 





™ See, inter alia, Hearings on H. R. 8825, 70th Cong., 1st sess., pp. 172-3; 69 Cong. 
Ree. 5114-5, 5117, 5119-5120, 5162, 5165. 

2 The Davis amendment was carried over from the Radio Act of 1927 to the Communica- 
tions Act of 1934 in Sections 302 and 307 (b) (48 Stat. 1081, 1084). It established five 
zones throughout the United States and required the Commission, with certain minor 
exceptions, to maintain an equal allocation of broadcast licenses, frequencies, power, ete., 
between the various zones and between the states in each zone according to their popula- 
tion. By General Order No. 40 of August 30, 1928, the Radio Commission made an equal 
allocation of frequencies,*time of operation, and station power to broadcast stations in 
the five zones established by the Davis amendment (Supplement to the Annual Report of 
the Radio Commission of 1928, p. 48). 

See the Commission’s comments recommending its repeal, quoted in H. Rept. 2589, 
74th Cong., 2nd Sess., p. 3; and the explanation for repeal given by the House and Senate 
Committees, H. Rept. 2589, 74th Cong., 2nd Sess.. p. 3: S. Rept. 1588, 74th Cone., 2nd 
Sess.. p. 2. See also the discussion in Newark Broadcasting Corp. (3 Pike & Fischer, 
R. R. 852, at 854). 

“Tt is obvious enough that if we are to perform our duties properly we can give no 
weight to the contention that the Commission should refrain from adopting the rules in 
spite of its belief that they are both legal and in the p»blic interest, becanse their adoption 
might lead to litigation. Argument was afforded netitioners in order to permit them to 
show why they believed the Commission lacked authority to adopt rules and prot to arcue 
that the Commission should not exercise such authority, even if it was convinced there was 


no merit to petitioners’ contentions, because petitioners or some other persons might 
conceivably bring an appeal. 
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tion advanced against the Commission's authority in this respect, one made by 
a number of parties to the oral argument, is based upon a misreading of Section 
307 (c) of the Communication’s Act. That section provides: 

Sec. 307. (c) The Commission shall study the proposal that Congress by 
statute allocate fixed percentages of radio-broadcasting facilities to par- 
ticular types or kinds of nonprofit radio programs or to persons identified 
with particular types or kinds of non-profit activities, and shall report to 
Congress, not later than February 1, 1935, its recommendations together with 
the reasons for the same. 

The argument made upon the basis of this section is that since Congress asked 
the Commission to study the question of whether Congress should direct the 
Commission to allocate facilities for nonprofit activities or programs, the Com- 
mission does not itself have authority to reserve facilities for noncommercial 
educational use in the absence of specific Congressional mandate. A fair reading 
of the section serves to destroy this argument. For Section 307(c) expressly 
contemplated an allocation of facilities by Congress, to be carried out by the 
Commission, and has nothing to do with the Commission's discretionary power 
in the absence of a statutory direction to allocate in a manner prescribed by 
the statute itself. Furthermore, the legislative history of Section 307 (c) 
leaves no room for doubt on this question. Congress clearly recognized that the 
Commission had discretionary authority to reserve channels for noncommercial 
use, and the only question was whether Congress should take over the task itself 
in the absence of previous action by the Radio Commission.” 

14. The Commission believes that it has authority to adopt as part of its rules 
a reservation of channels for noncommercial educational stations under the 
provisions of Section 308 of the Communications Act, particularly those provi- 
sions giving it authority to classify radio stations (Sec. 303 (a)), prescribe the 
nature of the services to be rendered by each class of licensed stations and each 
station within any class (Sec. 303 (b)), assign bands of frequencies to classes of 
stations and assign frequencies for each individual station (Sec. 308 (¢)), and 
determine the location of classes of stations or individual stations (Sec. 
303 (d)).* 

15. For the foregoing reasons, the Commission is of the opinion that it has legal 
authority under the Communications Act of 1934, as amended, to— 

(1) Prescribe as part of its rules and subjeet to change through rule 
making a table specifying the channels upon which television station 
assignments may be made in specified communities and areas; and 

(2) Designate and reserve certain of the assignments provided in such 
table for use by noncommercial educational television stations, 

FEDERAL COMMUNICATIONS COMMISSION,” 
T. J. SLowie, Secretary. 

Adopted: July 12, 1951. 

Released: July 13, 1951. 





% Thus, the following discussion took place between Senators Dill and White, who were 
among those chiefly responsible for the enactment of the Radio Act of 1927 and the 
Communications Act of 1934, on S. 2910 (Senate Hearings on S. 2910, 73d Cong., 2d Sess., 
pp. 190-191) : 

“The CHAIRMAN [Senator Dill]. I may say this: that in writing the radio law-—and 
Senator White will bear me out in this—we avoided directing the Commission to assign 
particular radio facilities or any particular percentage of facilities to any particular 
service, believing that that was a matter that the Commission should determine on the 
basis of public interest, and I say that I think that was the reason that we did not do it. 

“Senator WuHite. The Senator remembers that one of the most difficult prob'ems we had 
to deal with was whether there should be any preferences written into the law with 
respect to any particular character of service. At the time we were working on the legisla- 
tion the agricultural land-grant colleges were very insistent that they should have a 
privileged status. There were various other groups that were just waiting te advance 
their claims if we gave any recognition to a prior right in anybody. We had to write 
it in very general terms, vesting discretion in authority in the Radio Commission to make 
the best distribution they could, or we had to undertake to make an allocation to services 
in the legislation. which would be rigid and which would be fruitful of interminable discus- 
sion here in the legislative body. It was hopeless to try to work it out in the legislation. 
I quite coneur with what the chairman says.” See also 78 Cong. Rec. 8830-31, 8835, 
S837. 8843-44, 8845. 

% In view of the fact that the allocation of a band of frequencies to any particular service 
indicates a preference, the contention made at the oral argument that, whi'e the Commis 
sion could legally provide a special group of frequencies for noncommercial educational 
television stations, it cannot legally designate particular channels within the general 
broadcast band for such stations appears to be an argument based upon a distinetion 
without legal difference. The reservation of particu’ar channels for a particular service 
need not be on the basis of a block of channels which shall be the same in every location. 
As the whole includes all of its parts, the power to reserve a band of channels includes the 
power to reserve particular channels within a band in particular locations, where that 
procedure results in a more efficient allocation. 

17 See Commissioner Jones’ dissenting statement. 
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DISSENTING OPINION OF COMMISSIONER JONES 


I agree that the Commission has general rule making authority under Sec- 
tions 1, 4 (i), and 303 (a), (b), (ce), (d), (e), (f), (2), (hb), and (r) of the 
Communications Act. Appendices A and B qualify as such general rules of 
equal applicability “among the several states and communities” so “as to pro- 
vide a fair, efficient, and equitable distribution of radio service to each of the 
same.” Although the power and separations of facilities may be challenged, 
because they may not be consistent with the public interest and necessity, because 
they may be arbitrary and capricious, or because they may not comprehend 
material differences in terrain and other factors now known in the television 
art, the Appendices nevertheless provide for flexibility in power and antenna 
heights to make reasonable adjustments to fit varying conditions in the Con- 
tinental United States and its territories. Moreover, the Commission still has 
not made a final decision in respect to these Appendices. 

The opinion of the Commission does not address itself to the specific city by 
city geographical allocation plan proposed in the Third Notice of Proposed Rule 
Making. However, it is the best plan that the Commission has ever been able 
to conceive, and all of the oral arguments, both of the General Counsel and sup- 
porters of the Commission proposal and of the opponents, were addressed to 
the specific plan. In the absence of another plan, I am addressing myself to 
this plan because it is the only tangible thing before the Commission. If it 
has some other plan it wants to defend, then the oral argument is moot and a 
waste of time. 

However, Appendix C, the geographical allocation plan, is an inflexible pro- 
posal, not of general applicability to all states and communities. Varying num- 
bers of channels are proposed to be assigned to respective cities and states. 
While it is true the proposal does not violate Appendices A and B in any material 
respect,’ the fact remains that the Commission is providing a firm, fixed and 
unchangeable* assignment of channels to selected cities in the United States 
and its territories not based exclusively upon them, 

The Commission has set forth a list of priorities upon which this inflexible 
table of assignments is based, as follows: 

“Priority No.1: To provide at least one television service to all parts of the 
United States. 

“Priority No. 2: To provide each community with at least one television 
broadcast station. 

“Priority No. 3: To provide a choice of at least two television services 
to all parts of the United States. 

“Priority No. 4: Vo provide each community with at least two television 
broadcast stations. 

“Priority No. 5: Any channels which remain unassigned under the fore- 
going priorities will be assigned to the various communities depending on 
the size of the population of each community, the geographical location of 
such community, and the number of television services available to such 
community from television stations located in other communities.” 

In my opinion, the 82 channels allocated in the table do not meet any of these 
priorities substantially. There are many communities without any service 
(transmission or reception) according to the plan: 909 cities have 1 station; 
169 cities, 2: 74 cities, 3: 46 cities, 4; 25 cities, 5; 11 cities, 6; and 11 cities, 7 or 
more. It is obvious that the Commission violated its table of priorities so 
materially that by its own proposed criterion it cannot be sustained in court. 
The simple fundamental rule of administrative law is to the effect that a re- 
viewing court, in dealing with a determination or judgment which an admin- 
istrative agency alone is authorized to make, must judge the propriety of such 
action solely by the grounds invoked by the agency. See S. #. C. v. Chenery Corp., 
318 U. S. 80, wherein the court could not sustain an order upon the grounds 
upon which that agency acted. 

Furthermore, the geographical plan is a projection and extension of the 1945 
geographical allocation plan of the Commission wherein assignments of chan- 
nels were made to 140 metropolitan areas. That table did not have the defect 
that the present proposal has because Section 3.606 of the Commission’s Rules 
and Regulations setting forth the allocations to metropolitan districts contained 
the following additional provisions: 


? The Commission is not disturbing separations of some TV stations heretofore granted. 
It is proposing to reassign the channels of 31 existing licensees to reduce interference. 
* The Commission does not propose to change this plan for one year. 
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“(a) The table will be revised from time to time depending upon demand for 
television stations which may exist in various cities. Where it is desired to use 
a different channel in any such area, or to use one of the channels in another 
area conilicting therewith, it must be shown that public interest, convenience 
and necessity will better be served thereby than by the allocation set forth in the 
table. 

“(b) Only the first 140 metropolitan districts are listed in the table below. 
Stations in other metropolitan or city areas not listed in the table will not be 
assigned closer than 150 miles on the same channel or 75 miles on adjacent 
channels, except upon an adequate showing that public interest, convenience, 
or hecessity would be better served thereby or that by using lower power or by 
other means equivalent protection is provided.” 

This table proposed by the Commission maintains the geographical assign- 
ments made in 1945 upon which licenses have been issued’ without any such 
liexibility written into them. The priorities asserted by the Commission with 
respect to licenses in such assignments in the allocations plan do not apply and 
were not asserted to apply in 1945 when they were made. Hence, adding more 
stations to metropolitan areas given channels in the 1945 allocation plan is at 
cross purposes with the priorities asserted in the present proposal of the 
Comunission, 

While Appendices A and B provide for differing powers according to popula- 
tion of the cities to which assignments are made, the criteria expressed which 
would substantiate assignment of more channels in thickly populated areas than 
in sparsely populated communities are at cross purposes with the priorities, and 
if nothing less, require a city-by-city determination of which inconsistent rule 
should be applied in a specific case. Such a determination is impossible with 
the Commission's firm, fixed, geographical allocation plan. 

If multiple assignments in some metropolitan areas are justified on the tenet 
of the Act against monopoly, the Commission fails in that respect by assigning 
single channels to 909 cities. There are now 5 television networks, The two-, 
three-, and four-channel commercial-channel cities as compared to 5 or more 
channel cities, spell mediocrity, if not doom, for two or more networks. Although 
networks according to the Act have no bearing on the grants of licenses, the 
television art and the expense of construction, maintenance, and operation has 
made networking the backbone of TV station operation. The Commission in 
its licensing policies has recognized this in the proposals of licenses to affiliate 
with networks rather than serve the communities in which they are located as 
local outlets of communications. 

it is clear to me that an inflexible geographical assignment plan’ does not 
meet the criteria of the Commission asserted as a basis for it, and therefore it 
is illegal. The Communications Act expresses a desire on the part of Congress 
to maintain, through appropriate administrative control, a grip on the dynamic 
aspects of radio transmission. Underlying the whole Communications Act is 
recognition of the rapidly fluctuating factors characteristic of the evolution of 
broadcasting and of the corresponding requirements that the «administrative 
process possess sufficient flexibility to adjust itself to these factors. F.C. C. v. 
Pottsville, 309 U. S. 134, 138. The Commission has acquired a great amount of 
knowledge about television as a result of these allocation proceedings, but it 
cannot assert it knows everything. During this very proceeding, application 
processing has been halted because the fact was asserted in 1915 but not estab- 
lished nor recognized in the rules and licensing process that tropospheric inter- 
ference existed. The Commission has based its fixed inflexible geographical 
plan upon flat terrain, uniform tropospheric transmission,” and other charac- 
teristics assumed in Appendices A and b for convenience. The Commission can- 
not close its eves to facts as they are at the time it is processing applications, 
consistent or inconsistent with the table. Day-to-day discoveries in propaga- 
tion or unusual terrain may modify the public interest, convenience and necessity 
on an application-by-application basis. Although the Pottsville case is res 
adjudicaia for the rights of an applicant upon remand, the gravamen of the case 
is that the Commission must judge the public interest at the time it acts. It is 
therefore untenable that the Commission bind itself to a plan for a year which 
obviously will be inconsistent with fact the moment it is adopted when applied 
to communities and states. 

The Commission’s problem of assigning channels is based upon factors so 
varying in nature that they are too difficult to be captured within the bound- 





3’ Exception is made in the Gulf area. 
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aries of a hard and fast pattern. If the geographical allocation plan can qualify 
as a general rule, as contended by the Commission, television is so specialized 
and its characteristics so varying in nature when applied city by city, with 
varying factors of terrain, tropospheric transmission, and areas of development 
of communities that the Commission cannot reasonably foresee their solution 
in the public interest. The Commission has enough experience in a few com- 
munities to base Appendices A and B upon such a modicum of scientific fact; 
but the Commission cannot assert that it has had sufficient experience in every 
city where it assigns a channel to warrant rigidifying its tentative judgment 
into a hard and fast rule. S. FE. C. v. Chenery Corp., 332 U. S. 194, 202, 203. 

The type of problem confronting the Commission in a geographical allocation 
plan is very different from the factual situations dealt with by general rules 
of the Commission. The network rules and Sec. 3.109 of the Commission’s rules 
provide that contracts which transfer the licensee’s responsibility under the Act 
to others lend themselves to general rules. Providing for power and service 
areas which will be protected falls within the category of facts which might be 
dealt with by a general rule. F. C. C. v. WJR, 337 U. S. 265; Pittsburgh Radio 
Supply House v. F. C. C., 98 F. 2(d) 303. I agree that the Commission may 
adopt rules and regulations which delineate elements of the public interest in 
advance of individual proceedings and that the exercise of this authority in no 
way deprives an applicant of the hearing on the application to which he is en- 
titled under Sec. 309 (a) of the Communications Act. 

However, not every principle essential to the effective administration of a 
statute can or should be cast immediately into the mold of a general rule. Some 
principles must await their own development while others must be adjusted to 
meet particular unforeseeable situations. In performing important functions 
in these respects, therefore, the Commission must be equipped to act either by 
general rule or by individual order. But for the Commission to insist upon 
the rule-making form of action to the exclusion of ad hoc case by case licensing 
proceedings is to exalt form over necessity. The characteristics of the art, 
the differences in terrain and other factors not considered definitely in city 
by city criteria for assigning or denying channels to communities and States 
make the assignment table fall of its own weight. 

Against this background, I disagree with the conclusion of the Commission 
that we have authority by rule-making proceedings to make a firm, fixed, city 
by city allocation plan, made in pursuance of Sections 1, 4 (i), and 308 (a), (b), 
(c), (d), (e), (f), (g), (h), and (r). I believe that these sections are sub- 
ject to interpretation according to the cardinal rule of all statutory construc- 
tion so that effect is given, if possible, to every word, clause, and sentence of 
the statute. It is the Commission’s duty insofar as practicable to reconcile the 
different provisions of the Act and to make them consistent and harmonious and 
give effect toeach. Sablowsky v. U. 8., 101 F. 2 (d) 183, 190. 

The situation presently before us is that Sections 1, 4 (i), and 308 (a), (b), 
(c), (dad), Ce), (£), (2), (h), and (r) relate to the administration of the Act as a 
whole and must give way before the specific language of Sections 307 (b) and 309 
(a). Sections 1, 4 (i) and 303 (a), (b), (ce), (d), (e), (f), (g), (h), and (r), 
upon which the Commission relies for its rule-making authority to assign specific 
channels to particular cities throughout the nation, show clearly an intention 
on the part of Congress to give effect to the later specific sections of the Act 
(Sections 3807 (b) and 309 (a)), in order of arrangement in the Act. This 
pertinent language of Section 4 (i) provides that “the Commission may perform 
any and all acts, make such rules and regulations and issue such orders, not 
inconsistent with this Act, as may be necessary in the execution of its functions.” 
Section 303 provides in pertinent part: “except as otherwise provided in this Act, 
the Commission from time to time, as public convenience, interest or necessity 
requires, shall” [emphasis supplied] and thereafter follow the subdivisions upon 
which the Commission relies for its authority to provide the firm, fixed city by 
city allocation plan. It would appear by the plain, unequivocal language of the 
statute in sections 1, 4 (i) and 303 that Congress intended specitically to give 
effect to the other provisions of the Act. 

I, therefore, do not agree that Sections “1, 4 (i) and 303 (a), (b), (c), (d), 
(e), (f), (2), (h), and (r) constitute clear grants of authority to this Com- 
mission to adopt rules and regulations providing for the allocation of television 
channels on a geographical basis * * *.” Nor do I believe such an alloca- 
tion of television channels on a geographical basis made a part of the rules of 
the Commission can be inflexible and at the same time reasonably maintained 
until amended in a further rule-making proceeding. 
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In conclusion, in my opinion the Act requires a reasonable interplay between 
rule making and ad hoc proceedings in accordance with sections 307 (b) and 
309 (a). The Commission's assignment table fails to make this necessary ad- 
justment in relation to the problem before it of dealing with a dynamic, chang- 
ing art. For this reason I think it is invalid. If the opinion of the Commission 
indicates that it is not tied to this particular proposal, then certainly the con- 
siderations pointed out in this dissent ought to guide it in the formulation of 
another plan. 

Senator Kem. Summarizing what you testified to, Mr. Chairman, 
as I understand it, you hold out some hope this situation may be 
brought to a head by next September / 

Mr. Cox. By the end of the month, I think. 

Senator Kem. The end of the month of September ? 

Mr. Coy. I think I need to clarify that just a little bit. If we are 
not to have any further hearings, the Commission must then consider 
the written comments in terms of writing a decision. There are about 
1,200 of those; so, I am trying to think how long a time it would take 
to do that. 

Senator Kem. Well, now, I am a little bit confused. You spoke 
at one time about the Commission hearing an applicant to the greatest 
length, as long as he desires to put in testimony, and now you say that 
you propose to cut out the hear ings. Isthat right? 

Mr. Coy. Well, Senator, they are two different kinds of proceedings. 
When it is the question of a grant to applicants in St. Louis of one 
grant, then jan howe quasi- -judic ial proceedings and they are entitled 
to that, to have the hearings conducted in accordance with the rules 
of evidence. 

In the legislative proceedings, allocating these channels to various 
cities, we have a different kind of proceeding. It is legislative, and it 
follows much the same pattern as in Congress; it follows the rule- 
making authority the Congress has given the Commission. 

Senator Kem. I see. 

Mr. Coy. We are three different kinds of people; we are admin- 
istrative; we are legislative, and we are quasi-judicial. 

Senator Kem. I see. Thank you very much. I think that Senator 
Capehart wants to go ahead. 

The. CuarrMan. Senator Capehart, you do have questions on this 
point ? ‘ 

Senator Carenart. Yes. I might ask some questions. How many 
stations will we eventually have, Mr. Coy ? 

Mr. Coy. Well, Senator, that is a guess, but I think that it is a sound 
guess that we will have at least 1,500 television stations within the 
next 5 years 

Senator Ca APEHART, One thousand five hundred. 

Mr. Coy. Yes, and it may run up to 2,500 within 10 years. 

Senator Capenart. What is the utmost number, the greatest number 
that we could possibly have under your engineering standards ? 

Mr. Coy. Somewhere around 3,000, I think. 

Senator CareHartT. Somewhere around 3,000. 

Mr. Coy. Yes. I would like to check that figure in the record to be 
sure. 

Senator Carenart. Now, do you know of any frequency today that 
you did not know of 5 years ago? 

Mr. Coy. We are using all the frequencies that are presently allo- 
cated to television 














26 FCC POLICY ON TELEVISION FREEZE 


Senator Caprnartr. You have not discovered any new ones? 

Mr. Coy. Not. for television. 

Senator, on that point, if I may, I would like to put. in focus how 
much space in the spectrum, the television system is going to operate 
in, when we get through—470 to 890 megacycles, which makes 420 
megacycles or 70 chs unnels in the UHF; then there are 12 VHF chan- 
nels, so we have 492 megacycles or 82 channels in all. 

Now, all I can tell you, to give you any idea how big a megac: ycle 
is, is to say that it is about the evquivalent of all of the space that is 
in the standard broadcast band—1 megacycle. 

In other words, one television channel takes six times the space in 
the radio spectrum as does the standard broadeast band. 

So, as far as television is concerned, you have about 500 times the 
space we have used for standard broadeasting over the last thirty-odd 
years. 

Senator Benton. All standard broadcasting ? 

Mr. Coy. All standard broadcasting, and I am not talking about 
FM; from 560 kilocycles to 1,600 kiloeyeles. 

Senator Benton. The whole thing takes only one megacycle? 

Mr. Coy. Yes. 

Senator Carenartr. But you have not discovered any new ones in 
the last 5 years? 

Mr. Coy. New frequencies, yes, but not for television. The develop- 
ment of the radio art is continually bringing into use additional fre- 
quencies. 

But we are now up to the microwave frequencies, and we have not 
discovered any use for those, as far as television is concerned. 

As far as I personally am concerned, I see no reasonable ground 
for any additional space in the radio spectrum to television in the 
light of the many, many unmet needs of the industry and others in 
this country for radio for further safety and public-health purposes. 

Senator Carenarr. I believe you said you set aside in 1945 from 
470 to 480; did you not ? 

Mr. Coy. 470 to 890, ' 

Senator Caprnarr. Now, that was in 1945. Why was it not pos- 
sible, then, to proceed in 1945 and to have solved this problem many, 
many months ago if you knew exactly what you were going to do in 
19457? 

Mr. Coy. Well, one of the difficulties with the problem of allocating 
any part of the spectrum that has not been previously occupied, is that 
you have very little if any propagation data available. 

At that. time, 1945, the only available data on propagation was the 
use of some parts of that band by the military; one, for radar, and 
two, for jamming activities. There had not. been equipment devel- 
oped to transmit a television signal in that area, and, as a matter of 
fact, today up until very recent weeks, the highest power tube that 
we have been able to develop for this band was 1 kilowatt, developed 
by the Radio Corp. 

General Electric Co. has now developed a tube with an output of—- 
from this tube we can get a radiated power of 2 kilowatts. I have 
forgotten the size of that tube, but it is many times the size of the 
RCA tube, but that has been only in the last few weeks. 

Senator Carenarr. If it had not been for the color controversy. 
how many months could this matter have been settled in? 
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Mr. Coy. We would have taken probably a year. 

Senator Carenarr. Settled a year ago if it had not been for the 
color television / 

Mr. Coy. Yes; I think so. 

Senator Carenarr. I think that is all I have. Thank you. 
Senator Benton. Mr. Coy, just for the purposes of the laymen here, 
uu said the standard broadcast band takes one megacycle 4 

Mr. Coy. Plus 50 kilocycles; it is 1050 kilocycles. 

Senator Benton. And you have got 420 in television / 

Mr. Coy. Four hundred ninety-two. 

Senator Benron. Four hundred ninety-two, which makes 493. 
Now, how many megacycles are there available to you? What I 
want to know is: Is that the end of it? 

Mr. Coy. | am just a layman, and I do not know. I would have 
to ask somebody. 

Senator Benron. Is that the end ? 

Mr. Coy. Oh, no. There are hundreds of other uses of the radio 
spectrum both for private users, which are under the jurisdiction of 
the Commission and the military—and when I say the “military,” 
I mean the Government. 

Roughly, the Government takes half the spectrum for its own use, 
and the other half goes to the private user under the jurisdiction of 
the Commission. And we are—oh, I can recall having discussed 
frequencies as high as 13,000 megacycles. 

Senator Benron. So, there is “really no end to the possibilities ¢ 

Mr. Coy. No; unless you get pessimistic, and think that the scien- 
tists will not find ways to use them and develop them; and I am an 
optimist and I think that they will keep on, that the knowledge will 
keep on increasing all the time. 

Senator Benron. Thank you. 

The Cnatrman. Are there any other questions ? 

Senator Magnuson. One question. 

In making these television allocations within the United States, how 
many of these frequencies are allotted, for instance, to Canada of the 
available frequencies? You made allocations for the United States, 
but you also considered allocations to Canada and Mexico and Cuba; 
did you not ¢ 

Mr. Coy. We did not, as far as Cuba. 

Senator Magnuson. Mexico and Canada? 

Mr. Coy. Mexico and Canada. I cannot tell you how many. 1 
would have to stop and count them, but I can tell you the basis for 
them. 

In consultation with the Canadians, and with the Mexicans, 
wherever they had cities where they believed that they would want 
television that occurred within 180 miles on the cochannel basis, or 70 
miles on the adjacent-channel basis, to uses in the United States, we 
put down channel numbers for them here, and I will just have to stop 
and count them. 

Senator Magnuson. Well, the reason I asked the question in this, 
and maybe you can answer it better if I give you this illustration. 

Television and broadcasters of radio ask’ for certain frequencies 
which they consider better than others. In television, certain channels 
are better, apparently, for commercial! than others. 
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Now, in the allocation, taking my own example, you allocated four 
channels to the Seattle area, and then you allocated one channel to the 
city of Victoria. 

Now, these people out there who are interested in the applicants tell 
me that the best channel was allocated to the city of Victoria, which is 
a city of not over—well, the whole area is not over 80,000 or 90,000 
people, whereas we have 1,500,000 in the Seattle-Tacoma area. 

There was some question as to why the good channel—and now, I 
do not know why one channel is good or why it is bad—but why the 
good channel was allocated for Canada to a little community that 
probably—well, I do not know how they will support television for 
many years—and take it away from this town in the United States in 
the Puget Sound area. 

Mr. Coy. Victoria has channel 2. 

Senator Magnuson. Well, I do not know what it is. 

Mr. Coy. Seattle has channels 4, 5, 7, and 8, in the VHF. In addi- 
tion to that, Seattle has channels 20 and 26 in the ultra-high 
frequencies. 

N ow, there are great disputes in this country as to whether channel 
2 is better than channel 4 or channel 5 or the rest of them. 

There are people—for instance, the American Broadcasting Co. is 
fighting all of the time to get channel 7 because they think that is better 
than anything else; and the National Broadcasting Co. wants channel 
4, because they think that channel is better than anything else, and 
others want channel 5, because they think that is better. 

Frankly, those channels that are below channel 7, it seems, are not 
as desirable as those from 7 above, for the reason that we may expect 
to have a skip interference characteristic in the order of about a skip 
of about 1,200 to 1,300 miles, which will interfere with stations that 
happen to be about that distance from one of these, if they are on the 
same frequency. 

That developed in the FM hearings in 1945, and that was one of 
the reasons why the FM service was moved. 

The television service was left here with full knowledge of that 
interference to channels under 80 megacycles for the reason that all 
of that development work had been done in television at around 50 
to 60 megacycles, and they were prepared to start at that particular 
point. Atleast, that is what I wastold. I was not there to experience 
that. 

The Cuarrman. All right. We have several other points to go 
into. 

Senator Magnuson. May I ask this further question ? 

The Cuairman. Yes. 

Senator Macnuson. I would like to have it cleared up. 

In British Columbia, for instance, you have allocated a great num- 
ber of channels, and I see towns there—well, there are no towns at 
all in some places—I see Trail. There are 300 people in Trail. 

Now, why do you give Trail that when there is, for instance, 
Spokane with a big population—my point is whether or not we tied 
up channels for Canada that probably could be put to better use in 
the United States. 

Mr. Coy. Can I philosophize just about half a minute, in answer 
to your question ? 

Senator Magnuson. Yes. 
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Mr. Coy. Channels to be used for television are not exclusive natural 
resources of the United States. 

Senator Magnuson. I appreciate that. 

Mr. Coy. And if we want to have any part of them become an ex- 
clusive natural resource of the United States, we must get an agree- 
ment with our neighbors. 

Now, it is not up to us to decide where Canada thinks they would 
like to have television stations. We cannot make them do what they 
will not do, in terms of an agreement with us. We have got to make 
an agreement with them on the basis of what they can be persuaded 
to agree to. 

The numbers that we have down here in this book with respect to 
Canada are not numbers that the United States has put down there. 
They are what Canada has put down there, and they are what we be- 
lieve we could reasonably accept, in order to get an agreement on so 
as to have no interference between the two countries. 

Senator Magnuson. And do you think that the agreement on these 
channels between Canada and the United States was fair and equitable 
to the United States ¢ 

Mr. Coy. I believe so, and I do not believe that—I say this subject 
to correction—I do not believe there is any cofplaint by an American 
broadcaster on file with us about the channels assigned to Canada 
by Canada. We do not make this final; Canada makes this final. 

Senator Magnuson. Well, that is true, but suppose you reverse it, 
and we made it final, and said that we wanted certain channels? 

Mr. Coy. If we wanted some, and we did not get them, and had 
reasons for them, we would carry on negotiations, trying to persuade 
them. 

Senator Magnuson. And this is subject to negotiations? 

Mr. Coy. This is not finalized yet, it is subject to negotiations. We 
have had an exchange of notes with Canada on this to provide that 
any time in the future if there were unused channels, we would con- 
duct further negotiations with them to determine which country they 
should go to. 

Senator Magnuson. One final question. If there was, for instance, 
a channel in Canada which we considered to be a good channel which 
was not being used, and could be used for better purposes below the 
border, this is subject to further negotiation, so that perhaps we 
could switch them around and maybe give them another channel 
which is just as good for them, instead of keeping it idle? 

Mr. Coy. You may recall, in the standard broadcasting band we 
have a treaty-making process going on, and what we expect is that 
we will get into this treaty-making process after an initial look. 
They are behind us in television. They do not know what they want 
to do yet. This is their best speculation. 

Senator Magnuson. Thank you. 

Senator Carenart. Mr. Coy, have you awarded any permits to 
build television stations the minute the freeze is lifted ¢ 

Mr. Coy. No. 

Senator Carenart. You have not? 

Mr. Coy. No. 

Senator Carenart. Officially given anybody the—— 

Mr. Coy. Officially, or unofficially. 





30 FCC POLICY ON TELEVISION FREEZE 


Senator Cargnart. The right to proceed the minute the freeze 
is off? 

Mr. Coy. We have not given them any right, directly or indirectly, 
or any other way. 

Senator Carenarr. Does that mean that when the freeze is lifted, 
they will all come in 

Mr. Coy. The gold rush is on. 

Senator Carenarr. I beg your pardon? 

Mr. Coy. The gold rush is on. 

Senator Carenart. That is, they will all come in, and you will hold 
hearings ? 

Mr. Coy. Not necessarily hold hearings. There may be some that 
may be granted without hearings. If there are applic ants where 
there are channels available to be granted without hearings, assuming 
that the people are qualified. 

Senator Carenart. Then, you do have many of these applications 
fairly _ processed ¢ 

Mr. Coy. Insofar as those that are on file with us can be processed, 
they are processed. 

Senator Carrnart. What percentage of the country has made appli- 
cations for coverage in@ine with that 1,500 stations which you antici- 
pate ¢ 

Mr. Coy. Well, I will answer your question, but before I do, I want 
to state the qualifications. 

Continually since the freeze went on, we have asked people not to 
file applications with us, so that the figures of the present applications 
are misleading. 

We have on hand in excess of 400 applications that cover 101 cities 
in the country. A percentage of the geography I cannot tell you, but 
my best guess is that they cover what the Census Bureau describes as 
metropolitan areas. 

Senator Carenarr. How many stations are there at the moment ? 

Mr. Coy. There are 107, covering 63 communities, where the signals 
reach in excess of 50 percent of the ‘popul: ition. 

Senator Cargnartr. And you have 400 applications; that would 
make 507. 

Mr. Coy. I think we will have another 400 or 500 applications filed 
the moment the freeze is over. 

Senator Carenart. And you will still have 500 frequencies avail- 
able in which you have no applications? 

Mr. Coy. Oh, no; not all of those 400 can be granted, because many 
of them are for the same facility, or they are in cities where there 
are more applicants than can be granted in view of the facilities. 

Senator Caprnart. What you are saying is that at the moment 
there is not sufficient on file to entirely cover the United States with 
a good television network. Is that correct ? 

Mr. Coy. That is correct; that is correct, and it will be 5 years in 
the building. 

Senator Capenart. Is there a freeze by NPA at the moment against 
the use of materials in constructing television or broadcasting 
stations ¢ 

Mr. Coy. They have raised questions, yes; and they are asking that 
construction be done on the basis of a permit issued by them. 
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But, insofar as television is concerned, I think it is a reasonable 
position, and one which I think we will take with NPA, that television 
being a new and dynamic service, should be extended to the people of 
the country without further delay than we have already imposed 
upon them. 

Secondly, there is a good sound way of saving considerable steel 
in the erection of these stations, because it is to the advantage of this 
particular industry to put all of their antennas on one location, one 
tower, because it permits the orientation of antennas for the home 
receivers on that one location, rather than having a multiplicity of 
antennas oriented on towers in different locations in the community. 
Empire State in New York is a good example of it. 

So, we can save considerable steel in the process by urging that they 
use one location in each community, and that will save the people a 
lot of service money. 

Senator Carenarr. I believe you said you felt there might be a pos- 
sibility that the freeze could be lifted in the latter part of September. 

Mr. Coy. Yes. 

Senator Carenart. You do not know at the moment whether NPA 
will permit at that time materials to be used in the construction of 
television broadcasting stations ? 

Mr. Coy. I think as of today they would permit the construction 
upon the permits issued by them. There are many stations that can 
be built without the use of great amounts of critical material. 

Some of the people, for example, who are applicants, have acquired 
transmitters and built towers, and that sort of thing. And they have 
not closed down and said that they would not. 

Now, if the world situation changes for the worse—well, even NPA 
cannot predict for us what that will be. 

Senator Carenarr. I do not suppose that you want to get into color 
television here. 

Mr. Coy. I do not object. 

Senator Carenarr. Well, if I do not see it on the agenda, so let us 
keep it out. 

The Cuatrman. All right. Are we ready to go to one of the other 
points! If we are, we have next the so-called Richards case. There 
has been a great interest in the Senate with respect to this case. 

We have heard that Mr. Richards died before the case was’ com- 
pleted; that the examiner who was handling that case recommended 
that no further procedure be had with respect to it; that it be dis- 
missed; and that your chief counsel, Mr. Cottone, would not permit 
that to be done, or advised against that being done, saying that it 
would have to continue until it was disposed of in the regular way 
by the Commission without regard to the death of Mr. Richards. 

Senator Capehart, do you have any question on that point? 

Senator Caprnart. I will just let the witness state whether that is 
the position of the general counsel. 

Mr. Coy. The general counsel—generally the statement made by 
Chairman Johnson here is correct. 

At the time the examiner issued his initial decision in this case, 
the general counsel filed exceptions to it. 

Inasmuch as this is a case which is still pending before the Com- 
mission for decision, I cannot discuss the merits of it, because if I 
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get into a discussion of that here, probably somebody is going to 
come around and disqualify me. 

Senator Carrmarr. Will you answer this question: Do you think 
it should follow the son ¢ 

Mr. Coy. That is a question I cannot answer. In the first place, 
it is an allegorical question here, because there are no sons involved 
in the case. 

Senator Carenart. Would it follow the widow, descend from the 
husband to follow the widow 4 

Mr. Coy. Without getting into the merits of this case, Mr. Cottone, 
as general counsel, had a perfect right under the Administrative 
Procedures Act to file exceptions to this case. He is not under the 
control of the Commission with respect to these matters, nor by actions 
of the Commission except as those actions were required to be taken 
by laws passed by the Congress. 

You have given the right to counsel for the Commission in all of 
these regulatory commissions to file exceptions in cases, to decisions 
made by examiners, and that is what he did. 

Now, I am not discussing the merits of it. They will come before 
the Commission in due time. ; 

I think the answers to Mr. Cottone’s exceptions were filed, oh, per- 
haps 10 days ago, 5 to 15 days ago, in that order. So that the matter 
will be before the Commission, and at that time the Commission can 
act on it. 

Senator CareHart. Have they been given a permit to continue? 

Mr. Cory. Oh, yes. 

Senator Caprnart. Is it temporary, or what ? 

Mr. Coy. It is temporary. 

Senator Carenartr. For how long a period ? 

Mr. Coy. Temporary permits do not exceed 90 days, but they have 
been on temporary permit longer than a regular license period. 

The story around our place is that the best license that you can 
have is a temporary one. No one is taken off the air when we have 
questions about their conduct. 

The CuarrMan. The Commission will render a decision, and if 
there is any controversy between the examiner and the chief counsel, 
that will be resolved by the Commission in due time? 

Mr. Coy. That is correct; and due time will be within 30 days. 

The Cuarrman. Are there any other questions on that point? 

Senator Benron. Mr. Chairman, I do not want that last statement 
to stand, that no one is taken off the air because of his conduct. What 
you mean is that no one has been ‘ 

Mr. Coy. No one prior to a final decision. 

Senator Capenart. Not prior to a final decision, you said ? 

Mr. Coy. Yes; I may stand corrected on that; but not during the 
trial on charges. 


Senator BENTON. Now, I do not know anything about this case at 
all 





Mr. Coy. But in any case where there are charges against them, 
they continue on the air until we make a final decision and if they ap- 
peal to the court, they continue on the air until final disposition is 
made by the Supreme Court, if it is carried there. 

Senator Benton. Well, suppose someone’s conduct is so bad—can 
you take them off the air summarily ? 
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Mr. Cory. No; we cannot do that. 
Senator Benton. Is that impossible ? 

Mr. Coy. It is impossible under the law, to summarily take them 
off the air. 

Senator Benton. No matter what they did? 

Mr. Coy. No matter what they did. 

Senator Benton. Well, I think we ought to have a little legislation. 

Mr. Cory. Well, I expect that when you go into it, you will create 
more problems than you solve. 

Senator Benton. Well, the Commission surely ought to have the 

ower so that in the face of some incident that might occur, you would 
be able to summarily take somebody off the air. 

Senator CareHart. Well, I do not know why they should have that 
power, any more than they should have the power to put somebody in 
jail. I do not want to see anybody punished in this country without 
due process of law, and that means going to court. 

Senator Benton. Well, then if you do not have the power to take 
them off the air, what do you do? Do you say, “Do not do that again, 
and let them go? 

Mr. Coy. Well, We can file a revocation proceeding against them, 
or if his license is up for removal, we can go into the question then, and 
they are entitled to hearings before us, and entitled to hearing before 
the court, before they are finally put off the air. 

Senator Benton. I am talking about some incident that may occur 
when some broadcaster might do something or broadcast something 
that was so bad you would not want him to continue on the air. 

Mr. Coy. The difficulty, Senator, is in saying that I am the guy, or 
six others with me, are the people to decide that it is that bad. Con- 
gress says that we cannot do that. 

Senator Benton. Well, if it were so obviously bad that there was 
no question about it—— 

Mr. Coy. Well, you know, we have a system here that says a fellow 
is entitled to face his accusers, and to answer whatever the charges 
are in an open hearing. 

So, no matter if we are convinced that the guy is a thief and a 
fraudulent scoundrel, and more than that, even, that he is an unfit 
citizen generally, we have to go through all of the proceedings 

Senator Benton. Well, I am not speaking about him, I am speak- 
ing of the type of broadcast. .Supposing something happened on the 
air tonight that was so obviously bad—you mean you have no remedy ? 

Mr. Coy. Yes; we have some remedies, but not to take the license 
away. 

For instance, if it is a terribly obscene business that is an affront 
even to people that tell dirty stories 

| Laughter. | 

Senator Benton. What do you do then? 

Mr. Cory. He can be prosecuted under the law for violating the 
criminal statute with respect to obscenity on radio, and we could get 
an injunction from the court to prevent him from doing it again. 

Senator Benton. So you have a remedy ? 

Mr. Coy. We have a remedy, but we cannot take his license from 
him even if he put on a Lady Godiva scene. 


Senator Benton. But you do have a remedy? 
Mr. Coy. Yes. 
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Senator Benron. How many licenses have you failed to renew 
because of charges of this kind? 

Mr. Coy. Oh, Senator Benton, I suppose 20 or 30—I would have to 
look it up, check it. |Two renewals have been denied on program 
grounds; 13 for other violations.|| There has been a rather long his- 
tory, and I do not remember. But the last few years we have been 
a little tighter on enforcement. It seems to me we have had probably 
8 to 15 cases, many of which, when we get all the facts, we do not take 
licenses away 

Senator Benton. On how many have you taken licenses away ¢ 

Mr. Coy. We have taken about 6, in the history of the Radio Act 
and Communications Act. 

Senator Benon. It is hard to do that, very difficult ? 

Mr. Coy. Yes. There is no enabling legislation so that we could 
suspend or fine rather than just kill them. 

Senator Kem. Mr. Chairman, have we passed over the question of 
a television channel for educational purposes ¢ 

The CHarrMan. No: we are waiting for Senator Bricker. He has 
sent word a half hour ago that he is on his way. He must be using an 
ox train, or something. Senator Bricker wanted to discuss that, and 
I thought he should be here before we start on it. 

Senator Kem. I have a few questions I would like to ask about that 
situation in Kansas City. 

The CuHarman. I would like to have you wait until Senator 
Bricker gets here. 

Senator Kem. All right. 

The Cuairman. It is Senator Bricker’s question, and he is specifi- 
cally interested in that subject, and I thought we would keep these 
points integr ated and separate, as far as is possible. 

Senator Hunt is here now, and Senator Hunt wants to talk about 
this radio station WMIFE in Miami, Fla., with the chairman. 

I have a request from Attorney Paul M. Segal, who says he is a 
member of the law firm of Segal, Smith, and Hennessey, Washington, 
D. C. He is the attorney for the Sun Coast Broadcasting Corp. 
which owns and operates Radio Broadcasting Station WMIE at 
Miami, Fla., and he says: 





My purpose in making the present statement is respectfully to request the com- 
mittee to make no inquiry into the WMIB case, and not to discuss it with 
Chairman Coy. ° 

I am handing a copy of that statement to each member of the 
committee. 

Now, if anybody on the committee wants to discuss the subject im 
this hearing, whic th is an open heari ing, I do not think that anyone can 
come here and limit our discussion in any way. 

However, there are some legal aspects connected with this case that 
might be considered by Senator Hunt and Senator O’Conor who are 
interested, but I do not propose to submit to anyone telling this 
committee what they can ask Chairman Coy, or what they may not 
ask him. That is for us to decide, not for some lawyer. 

Senator O’Conor. May I say a word in that connection, please 

The Cuarrman. The lawyer says further: 

I mention this because it is quite clear that any inquisition by this committee 


into the case will have the effect of further aggravating the tragic results of 
what has already happened in this proceeding. 
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I do not like those words “inquisition by this committee.’ 
Yes, Senator O’Conor. 
Senator O’Conor. Mr. Chairman, I trust the committee will make 
possible the interrogation—not the inquisition—in this case, because 
it is a matter which is of importance, we feel, I and Senator Hunt, who 
is very familiar with the various angles of the situation, and we feel 
we ought to be permitted to inquire of the chairman of the Commission 
regarding this matter. Of course, we have no expectation of prying 
into things which the Commission as a whole may be intent upon doing, 
and we do not ask for any advance knowledge of what the Commission 
has under consideration. 

But, we do think that it is pertinent to inquire of the Chairman of 
the Commission as to certain h: appenings, and as to certain facts about 
which Senator Hunt is prepared to interrogate him. 

We feel that it is the same kind of a situation that has been 
inquired into by you and the committee on previous occasions, and 
that we ought not to close the door to inquiry on very pertinent phases 
of this pending matter. 

The Cuarman. Well, that is my position, Senator O’Conor, and 
Chairman Coy is able to take care of himself, and he will observe 
whatever limitations he cares to observe. 

But, as far as I am concerned, there are no limitations of any kind 
on this committee to ask anything that members of this committee 
want to ask. 

If that is not the opinion of the members of the committee, this is 
the time for them to speak up, otherwise, we will permit the questions. 

1 hear no objection, and therefore, Senator Hunt, you are recog- 
nized for whatever questions you care to ask. 

So, you go ahead, and we will let Chairman Coy take care of the 
answers. 

Senator Hunr. Mr. Chairman, having just been excused from con- 
ducting a hearing on smat! business, I have not had an opportunity 
to get this material into such shape as it should be for presentation. 

1 do want to talk to Mr. Coy primarily with reference to his letter 
to me dated April 30, if you happen to have it in front of you, Mr. 
Coy, so you can follow me—— 

Mr. Coy. Yes. 

Senator Hunr. Now, I think that generally vou are familiar with 
the objections raised by the Crime Committee as to the activities of 
this station in Miami, Fla. 

Are you familiar with the broad basis of their contention that they 
were certainly not operating in the best interests of the community ; 
that they were critical of our committee; they were critical of the 
Crime Committee, the Miami Crime eee and they were 
owned by a person who we thought was a tool or an instrument of 
what was left of the Capone eang—if you are not familiar with 
that- 

Mr. Coy. I am familiar with what the committee had to say. I 
would only say that what the committee had to say was not evidence 
before us, and before the examiner who heard the case, and therefore 
we could not consider that. 

Senator Hunr. That is what I wanted to call your particular atten- 
tion to. In the last paragraph of your letter, you say: 


You will understand, I am sure, that the members of the Commission are not 
free, under the law, to consider any material not properly a part of the formal 
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record of the case. At the present stage of the proceedings additional evidence 
not already a part of the public hearing record may only be considered in this 
ease if an appropriate petition to reopen the record is filed and granted. 


Now, I find your Commission, Mr. Coy, in about the same position 
as Interstate Commerce Commission, when we asked them with ref- 
erence to giving a certificate of public necessity to John Adonis for 
hauling cars away from Fort Bliss, N. J., the ICC said to us: “It 
is none of our business about the moral background of that applicant, 
as long as he shows financial capacity to carry out the terms as set 
forth in his certificate.” That is all they are interested in. 

Now, I rather interpret your opinion or your position here as sim- 
ilar, in that although this has been called to your attention, you 
say to us you cannot give it consideration unless it is properly a part 
of your formal record. 

Now, I feel that all of us in Government, whether we are on a board 
or commission or are individuals, have a moral right to do everything 
we can, a right and an obligation, to protect the Government, and 
that is part of this whole thought that we hear so much about today, 
on how to raise the moral standards in Government. 

I thought that when your attention was called to this, you would 
immediately put an inspector on it for your own information, rather 
than wait for the Crime Committee, or some individual Senator to 
bring it to your attention. 

Now, would you care to comment on that ? 

Mr. Coy. Yes; I would comment on that. 

The origin of this case before the Commission was that we had an 
application here which involved, in the proceedings which we ure 
discussing, the transfer of the license of this station from the Lincoln 
Operating Co. to the Sun Coast Broadcasting Corp. 

I may say that this application, the result of it, had it been granted, 
would have left Arthur McBride and this fellow, Sherby, in rela- 
tively the same position of ownership as they are today in the Lincoln 
Operating Co., so that the issue here is not taking away a license. 
If he is denied his application, it reverts to what it was before he 
applied. 

To go back to the question, however, of the origin of the case, aside 
from the filing of the application—we had a complaint filed with us 
by the Miami Crime Committee—the name of the man I cannot remem- 
ber for sure, but he came to see me about the matter. 

We had the matters which he complained of investigated, and under 
the issues specified in the case there was testimony referring to the 
ownership of Continental Press, and the association of Arthur Me- 
Bride with criminal elements of the community. I believe I am speak- 
ing correctly as to what the issues were. 

Now. the case has been prolonged over a long period down there, and 
the question of—we had great difficulty in getting witnesses to sup- 
port the viewpoint given to us by people who came to us and com- 
plained about this matter—but the question of the ownership of Con- 
tinental Press was very carefully explored, and I find in the decision 

of the examiner paragraphs dealing with that question. I do not 
want to go into the merits of whether he was right or wrong, but the 
question was explored there. 

That examiner could not consider anything that did not get into the 
record of that case. 
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Now, he has made his decision. The complaints made to the Crime 
Committee, and the findings of the Crime Committee as transmitted 
to the Commission by the chairman of the committee, when they were 
received, were made available to the general counsel of the Commis- 
sion, because at that point he could file exceptions to the initial 
decision of the examiner in the case, 

He considered those, and as he was authorized to go beyond those, 
he made a request of the Secretary of the Treasury to make available 
to him the income tax reports of Arthur McBride and his son. 

Those reports were examined by him. He had to ask additional 
time to file exceptions, and he got an extension of time, and again he 
got an extension of time, but finally about the second or third request 
he made for 30 days’ extension, it was denied by the motions Com- 
missioner, a member of the Commission. 

The result was that it leaves this matter entirely up to the Com- 
mission, and that is where it is now pending. If we feel that there is 
anything in the information which you gave us from the Crime Com- 
mittee here with respect to this applicant that was not gone into on 
this record, then we can order the reopening of this case for the in- 
clusion of additional testimony. We cannot order the inclusion of 
the statement of the Crime Committee in there because in proceedings 
before the Communications Commission, we are bound by evidence. 
We cannot submit conclusionary statements of a committee such as 
you were a member of without giving this man an opportunity to be 
heard himself, and to face you if you testify about him, if you want 
to be a witness about him. 

We can use the material you have if we deem there is additional 
grounds here to reopen this case, as a basis for our own investigation 
to try to uncover evidence if we cannot get evidence from this com- 
mittee which has reached these conclusions about it. 

Senator Hunt. The station has made broadcasts opposing the 
Greater Miami Crime Committee, and broadcasts were also critical 
of the Kefauver Crime Committee. And, of course, by the ownership 
of that station, you can understand why that station takes that posi- 
tion. There is no question, I am sure, about that. 

Now, if those are available, if they are a matter of record, would it 
not be the duty of your organization to get those and study them, and 
then, whether or not some member of the Crime Committee comes in 
and personally makes a complaint, would you not have an obligation 
to clean that situation up, whether it is a new company that is making 
application, or whether it is an old company that now has a license? 

Mr. Coy. Yes; you are quite right. But I take it, Senator, that 
because a broadcaster in this country criticizes the Kefauver com- 
mitte, or the O’Conor committee, or the conclusions that they reach— 
that is not a reason for denying a license to him. 

Let me illustrate that further. 

Senator Hunt. Just a moment. Let me change my expression— 
not critical of the committee, but favorable to the situation and condi- 
tions that we were attempting to clear up, rather than critical. 

Mr. Coy. Well, you get into very difficult problems. I would like 
to illustrate it myself. I have not agreed with the recommendations 
of your committee, and I have so stated. 

Senator Hunt. Apparently; that is evident. 
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Mr. Coy. Not with respect to this matter. I am talking about con- 
clusions on legish: ation that you have recommended, and I so stated 
before your committee, and the committee under the chairmanship of 
Senator Kefauver, that I did not agree. I testified before this com- 
wane contrary to the r ‘ecommendations. 

I do not think, if I were a broadcaster taking those views about 

, that I should have my license taken away because I disagree. 

 Ganioe O'Conor. Mr. Coy, you are evading the question, or so it 
seems to me; you are evading it. 

Of course, nobody has the right to stop a person from expressing his 
opposition, and the question is not the criticism of the station of the 
Crime Committee. 

In your own instance, you had a right to state your opposition to a 
given recommendation. There are differences among the members of 
the committee as to specific recommendations which the *y had a right to 
express; and you had a perfect right, of which you availed yourself, of 
coming up and stating your opposition to the Attorney General, with 
whom you were at loggerheads. 

But, here is a different question. Here we have the allegation that 
this radio company is a gangster-controlled radio station. Here there 
are allegations by people who have come in with complaints that al- 
though he had entered into a legitimate business, they had connections 
with the Capone gang. 

It seems to me that you are really taking a wrong attitude in say ing 
that, just because there may be legitimate differences, your commission 
is going to stay on high and look over the heads of everybody and not 

deign to grapple with the question of gangster-controlled radio sta- 
tions. 

Mr. Cody. Senator, let me be sure we are talking about the same 
thing. 

Senator Hunt was talking about the activities of this station, criti- 
cizing his committee. You are talking about another mater, and I will 
answer your question. 

If there is any evidence that we can get as a result of the complaints 
about this station, evidence which we can get into the record, somebody 
who will come in and testify as to that, we would be warranted and 
by all means should reopen the record, to do that. 

But, if we cannot find witnesses who will so testify to that, or if we 
had an issue of that kind before and we could not find witnesses who 
would come in and testify, and if we could not get a finding that this 
man had a bad character under the character qualifications of the 
statute here, then just because an investigating committee found in an 
investigative proceeding, not a judicial ‘proceeding, that it was their 
opinion he was of bad character, we could not on that basis take his 
license away. 

Senator O’Conor. Nobody is contending that. 

Mr. Coy. But, that is 

Senator O’Conor. The question is: Do you think your examiner has 
tried all he could to find out the faets—— 

Mr. Coy. Senator, I have not yet, because the issue is still pending 
before us, read the evidence in this case to see whether the findings 
that the examiner made are correct. That is what we have yet to do. 
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I do know that the examiner faced the problem, and as far as he 
could determine there was not suflicient evidence in this record to 
warrant taking the license away from this man. 

Now, whether he did it correctly, in terms of the evidence we had, 
Idonot know. You can say, “Well, you did not get the evidence ; there 
is more evidence available; you ought to take a look at it and find 
out.” 

Well, I thought that we might find something in the Treasury in 
the income-tax returns as to whether McBride benefited financi: ally 
from the Continental Press. We sent people over there to look at it. 
I do not know how to get people to get additional evidence. 

Senator Hunr. Mr. Chairman, I wonder if it is possible for your 
staff to get a record of these broadcasts we speak of. 

Mr. Coy. Yes. 

Senator Hun. It would seem to me that is material for you to 
consider in arriving at your decision. Aside from those broadcasts, 
you have the background of the people who own it. If you find there 
certain material which is definitely not in harmony with good gov- 
ernment, then would you not take that in as evidence and use that ¢ 

Mr. Coy. Yes, yes, yes. 

Senator Hunt. And the case would be reopened 

Mr. Coy. Yes; it can be reopened, Senator Hunt, or another case 
can be instituted, if we found—— 

Senator Hunr. Then, do I understand your position to be that you 
do want to cooperate on this and you will look into it? 

Mr. Coy. Senator, we are looking into it, but I want to be perfectly 
clear that the Commission cannot on the basis of the findings of the 
Kefauver committee take any action against this man. 

Senator Hunr. Well, you are not. asked to do that, and I think you 
misinterpreted my position. - I do not care how eritical this radio sta- 
tion may be of the Kefauver committee or the members of the com- 
mittee; but, when a radio station is critical of good government and 
when it is gangster-owned and when it has connections with that ele- 
ment in that area, then cert: ainly we of the Government have a moral 
obligation to clear it up. 

Mr. Coy. If we found such factors as that, we would be derelict in 
our duty if we did not put the case down for another hearing. 

Senator Hunt. Thank you. 

The Cuarrman,. All right. I want to ask you a question about the 
freeze, Mr. Chairman, and then we will go on to the allocation of tele- 
vision channels for educational purposes. 

I want to ask you this question. Would you speculate when Denver 
may get television ¢ 

Mr. Coy. You mean a station on the air, Senator ? 

The CHamMan. Yes. 

Mr. Coy. Or to get a grant ? 

The CuatmMan. Well, when is the freeze to be lifted—I understand 
it will be lifted at the end of September, probably. 

Mr. Coy. That is possibly. Possibly. I have been overly optimistic 
about things happening, as you will recall. 

The CuatrMan. Yes; you have that reputation. 

Mr. Coy. And now I am beginning to be pessimistic about it, and I 
hope my pessimism will result in everybody agreeing that we do not 
have to have any further hearings, and then it can be September, if 
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that is done—you want to know when you can have a station in 
Denver ? 

The Cuatrman. Yes. The people out there would like to know 
about that. 

Mr. Coy. Well, I think if you were on the air by Labor Day of 1952 
you would be lucky. 

The Cuarrman. Thank you very much. 

Senator Benton. Does that go for Hartford and other cities with- 
out stations? 

Mr. Coy. Yes. You have an awful lot of time involved in putting 
up a tower and getting any antenna that will work satisfactorily, 
even getting delivery on a transmitter if you have not already bought 
one, and in Denver you have the additional problem that it gets pretty 
cold on top of those mountains. They could not work in the winter 
and—— 

Senator Benton. I was interested in your remark to Senator Kem 
that cities which have no stations will get first consideration. 

Mr. Coy. Yes. 

The Cuamrman. One more question. When an applicant files, does 
he file for a specific channel or does he shoot at the moon ¢ 

Mr. Coy. Mr. Chairman, my expectation is that when he files in 
Denver—I believe there are eight applicants in Denver. 

The CuatrmMan. Eight now and probably there will be a few more. 

Mr. Coy. Yes, proba ably there will be a few more—then all of those 
people will specify in their applications the channels that they want, 
but the Commission will treat them as though they were applications 
for any channels available. That is what we have done in other hear- 
ings on television. 

The CuatrmMan. Allright. Now, Senator Bricker wanted to discuss 
the second point, the allocation of television channels for educational 
purposes. 

He is unable to attend this hearing; so we will go ahead without 
him. Senator Kem has some questions on that point and Senator 
Benton, who is not a member of this Committee, is very much in- 
terested in the matter. So, we will go ahead, if that is all right, Mr. 
Chairman. Senator Kem, you said you had some questions. 

Mr. Coy. You are asking me if it is all right? Certainly. 

Senator Kem. Well, Mr. Chairman, I would like to ask you why 
does the Commission reserve a channel for educational noncommer- 
cial purposes in an area where no education institution now has or 
is likely in the foreseeable future to have funds necessary or where 
they are not willing to construct and operate a noncommercial edu- 
cational television broadeasting station ¢ 

Mr. Coy. Why? Will you tell me what area you are talking about? 

Senator Kem. Kansas City. 

Mr. Coy. Well, the reason that reservation was made—one was that 
there was a presentation made to us by the educational institutions 
of the country tht this was a desirable thing to do, to make the reser- 

vations to give the institutions an opportunity to raise the money 
to build the stations if they determined they wanted to do it, and 
that it was a sound public policy that such reservations be made so 
that educational institutions could participate in this thing. 

The Commission agreed with that. That is why it was done. 
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Senator Kem. Well, now, in a city where a showing is made that 
there is no educational institution that wants to utilize the educa- 
tional channel and there is no likelihood in the foreseeable future 
that will be done, will that channel be made available for commercial 
purposes ¢ ¢ 

Mr. Coy. The issue is yet before us, but that sounds very persua- 
sive, that it ought to go to somebody else. 

The CHAIRMAN. For how long a period will they be held? 

Senator Benton. Yes; how long will they hold it / 

Mr. Cor. Under those circumstances, as stated in Senator Kem’s 
statement to me, I do not think it will last through the hearings that 
we are now in, in the final analysis of the—mind you, I am taking 
the statement he gave me as the basis for this. 

Senator Kem. Well, you are familiar with the showing made in 
respect to this; are you not? 

Mr. Coy. Generally. 

Senator Kem. Well, do the facts before the Commission bear out 
this hypothetical case ? 

Mr. Coy. I cannot say. Iam not familiar with that. That is why 
I am taking your statement. 

Senator Kem. I want to ask you why the Commission felt com- 
pelled to change the 1949 allocation in Kansas City from four to the 
present allocation of three VHF channels and one designated for 
noncommercial educational purposes, having in mind that in the 
metropolitan area of Dallas-Fort Worth you have allocated five 
VHF and at the St. Paul-Minneapolis are you assigning five VHF 
channels? 

Mr. Coy. I believe that I am correct in stating that, in the redis- 
tribution of channels on the basis of a 180-mile separation between 
co-channels, it was not possible to put more in Kansas City and pro- 
vide VHF service to some of the other communities around there. 

Now, let me see if I can check here some information as to what 
those other communities are. 

Senator Kem. St. Joseph and Joplin, I believe. 

Mr. Coy. Yes; I believe that is correct and I think it extends to 
Lincoln, Nebr., and Topeka and Jefferson City, Mo. I think they are 
all involved and if additional channels are put in Kansas City, some 
of them would be deprived of service. 

Senator Kem. If the Commission were shown a way that would not 
occur would you be willing to make an allocation / 

Mr. Coy. We are quite reasonable. 

Senator Kem. Do you have a letter from the president of the Uni- 
versity of Kansas City with reference to a reservation of a channel 
for educational purposes in Kansas City ? 

Mr. Coy. No; I do not have it with me. 

Senator Kem. Do you recall the letter in which he said that he 
thought it would not be helpful at this time but that on the contrary 
it would be harmful, because if a larger number of stations were 
made available for commercial purposes they could be used for edu- 
cational purposes on a part-time basis ¢ 

Mr. Coy. Yes, sir; I recall that. 

Senator Kr. Is there any comment you care to make on that 
point of view ? 
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Mr. Coy. Yes, sir, I would like very much to comment on that point 
of view. 

First, if the educational institutions in the area make it plain that 
they do not want to use it, I do not think we should impose it on them 
or keep assigned a television channel that is not going to be used, be- 

‘ause such a channel, one not being used, is not ‘worth very much to 
thee eueaness or any part of it. 

Secondly, I hope that under the impact of educational institutions 
wanting to use television channels and, as in the case of Kansas City, 
having an opportunity to use them and deciding perhaps that they do 
not want to, where they say that they were going to use, and not as a 
momentary expedient, the commercial channels available in Kansas 
City, that we may expect to see a performance there on the part of 
the commercial broadcasters that will make educational programs 
available in a way that perhaps would not have been possible even if 
the university was operating its own station—I would dislike very 
much the situation where they said they were going to do that and 
the day after tomorrow dropped the programs or put them on so late 
at night that nobody would want to stay up to see them—lI do not 
think you would want to see them. 

The Cuamman. Well, the Commission has the power to make re- 
servations for educational purposes on any channel that is apphed 
for, at the time it is issued, do they not ¢ 

Mr. Coy. Do you mean, do we have the power to tell the commercial 
licensee that he give so much time to education ? 

The Cuamman. That is exactly what I mean, at the time the license 
is issued to him. 

Mr. Coy. I am not sure that we have. I have been concerned about 
that particular problem and I have been doing a little research on it, 
when I have a minute. 

I find, for instance, that as long ago as 1932 the chairman of this 
committee, Senator Couzens, of Michigan, propounded that question 


among the 14 others to the Commission and the Commission at that 


time was divided on the question, 

The then Chairman of the Commission and one other member of 
the Commission felt that the Commission had the authority as you 
said; the other five members felt that they did not have the authority 
to have prescribed a specified percentage of time in various segments 
of the de Ly for educational purposes to be given. 

The Cuatrman. I think that the law ought to be corrected, then. 
If we need a law on that subject, certainly I would like to see one 
enacted, if it is a matter of lack of atithority. 

But, I had supposed that with your broad authority that ‘you do 
have other programs, that there is no question of your authority there, 
but if there is any question of authority, why, I would like to clear 
it up with a statute. 

Mr. Coy. Suppose that I pursue this matter and ask the general 
counsel give us an opinion on that question, as to whether or not we do. 

My opinion is this, that we do not, for this reason, that it would be 
violative of section 326 of the act. That is the no-censorship pro- 
vision. 

For us to say to a television licensee that between 6 and 11 o'clock 
at night he must give 20 percent of his time or 10 percent or X per- 
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cent to programs of an educational character, it is my view that that 
would be violative of the no-censorship section of the statutes. 

The Cuarrman. It seems to me impossible that that would have 
anything to do with censorship, at the time the license is issued if 
time is reserved. You say you can reserve a whole channel for edu- 
cation. 

Mr. Coy. Yes. 

The Cuarrman. And if you can reserve a whole channel, it looks 
to me like you can reserve part of a channel. 

Mr. Coy. The difficulty is where we draw our authority to make 
reservations, section 303 of the act, and I think that if there is a 
possibility from the point of view of it being done, that also comes 
from that part of section 303, which reads: 

Except as otherwise provided in this act, the Commission from time to time, 
as public convenience, interest, or necessity requires, shall (a) Classify radio 
stations— 
and this is the part I think you may be using to draw your conclu- 
slon—— 
prescribe the nature of the service to be rendered by each class of licensed 
stations and to each station within any class. 

Now, that has been interpreted to mean whether it is a broadcast 
service or whether it is a safety service or what, that is prescribing the 
nature of the service, that is, the delineation between the multiplicity 
of services that we have. We have military, we have aviation—that 
is the kind of authority we believe is contained there. 

Now, if that were to be used to prescribe that a commercial broad- 
casting station should furnish a percentage of time, X percent for 
educational and X percent as religious and X percent as comedy and 
X percent as variety, then it is my opinion that section 326 would be 
violated because that would be prior determination of the character 
of the program service and would violate the section of the act that 
says the licensee is responsible for his programing in the public 


é interest. 


The CrarrmMan. I am basing my contention on section 309 but I 
would be glad if you would have your counsel explore that proposal. 
I have filed, as you know, a brief with the Commission urging that on 
the new licenses that are granted a reservation be made in each license 
for education. 

Mr. Coy. I will send his opinion up to you very shortly. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D, C., July 24, 1951. 
Hon. Epwin C. JOHNSON, 
United States Senate, Washington, D. C. 

Dear SENATOR JOHNSON: As I promised when I was a witness before the 
Senate Committee on Interstate and Foreign Commerce on Wednesday, July 18, 
I am sending you herewith the original of a memorandum addressed to me by 
the acting general counsel discussing the authority of the Commission under the 
Communications Act of 1984, as amended, to require that commercial broad- 
cast stations devote a specified percentage of broadcasting time to educational 
programs. This memorandum of the acting general counsel has neither been 
approved nor disapproved by the present members of the Federal Communi- 
eations Commission. I am having this memorandum mimeographed later in 
the day for distribution to the members of the Comission for their informa- 
tion. I shall be glad to send you sufficient copies for such distribution as you 
may wish to make if you will have your secretary phone my office as to the 
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number of copies you wish. If you wish to have me take this matter up with 

the Commission to get their views as to the authority of the Commission, in view 

of the memorandum opinion of the acting general counsel I shall be glad to 
do so. 

With kindest regards. 

Sincerely yours, 
WAYNE Coy, Chairman. 
JULY 23, 1951. 

Memorandum. 

To: The Chairman. 

From: The Acting General Counsel. 

Subject: Authority of the Commission under the Communications Act of 1934, 
as amended, to require that commercial broadcast stations devote a specified 
percentage of broadcast time to educational programs. 

You have requested the opinion of the general counsel with respect to the 
Commission’s authority under the Communications Act of 1934, as amended, 
to require that commercial radio and television broadcast stations devote a 
specific percentage of their broadcast time to educational programs. 

An argument may be made, based mainly upon the provision of section 
308 (b) of the act, that the Commission has statutory authority to exercise 
this power. However, exercise of such power is difficult to reconcile with the 
Commission's consistent adherence to the principle of licensee responsibility in 
the operation of stations designed to render a well-rounded service to the 
general public, and the view that the censorship prohibition of section 325 
precludes the Commision from directing and overseeing the specific programing 
of such stations. In the light of the administrative interpretation of the act 
by the Commission, clarifying legislation would be desirable with respect to 
the exercise of such power. 

In the past the Commission has made reasonable classifications of stations 
and the service to be rendered. It has provided, in the breadcast bana, for 
such classes of stations as standard broadcast (AM) radio stations and tele- 
vision broadcast stations. It has also set up a class of noncommercial educa- 
tional FM stations which may be “licensed only to a nonprofit educational or- 
ganization and upon showing that the station will be used for the advancement 
of an educational program.” * 

This action has been consistent with, and pursuant to, the provisions of sec- 
tion 508, which, in conjunction with the provisions specifically referable to the 
grant of licenses in the public interest (secs. 8307 (a), 508, 309 (a)), gives the 
Commission authority to classify stations (303 (a)) and prescribe the nature of 
the service to be rendered by each class of stations and each station within any 
class (303 (b)). This authority may be exercised through rules applicable in 
licensing proceedings. ‘See National Broadcasting Co. v. United States, 319 
U. S. 190; Felman y. United States, unreported decision, aff'd 339 U. S. 973.) 
The Commission is also directed to “encourage the larger and more elective 
use of radio in the public interest” (sec. 303 (g¢)). Similarly, the Commission 
has recently (Docket Nos, 8736, ete.) determined that it has authority to desig- 
nate channels for use by a class of noncommercial educational television stations. 

The language of section 3038, therefore, including the provisions referred to 
above and the other parts of the section which constitute a com)rehensi\e grant 
of authority, would, taken by themselves, indicate that the Commission has 
authority to prescribe the nature of the service to be rendered by a class of sta- 
tions, and the stations within that class, by directing that those stations devote 
a fixed percentage of their broadcast time to a particular type of service. 

it must be recognized, however, that there is a substantial difference between 
setting up a class of stations for a prescribed type of service, such as aero- 
nautical, industrial, or educational FM, and prescribing percentages of time, to 
be devoted by all stations within a class licensed to render a given service, to 
specific types of programs. The Commission has always provided special classes 
of stations for special services not intended for the general public. With re- 
spect to nonspecialized broadcast services in which stations are licensed to 
render a rounded service in the public interest to the general public, the Com- 
mission has consistently interpreted the Communications Act as requiring, as 
a matter of basic congressional policy, that licensees retain responsibility to 
make the initial determination as to the specific character of service which 


11 Pike and Fischer, R. R. 53: 452. 
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would fulfill the statutory mandate. This interpretation of the Communications 
Act has been sustained, without exception, upon judicial review (National 
Broadcasting Co. y. United States, 319 U. S. 190; Simmons v. Federal Communi- 
cations Commission, 83 U. S. App. D. C. 262, 169 F. 2d 670, cert. den. 885 U.S. 
846; Felman y. United States, unreported decision, aff'd 389 U. 8S. 973). While 
it has been the Commission's position that a well-rounded program structure 
should include among those programs designed to meet the needs and interests 
of the people to be served a reasonable amount of educational programs, the 
Commission, in recognition of the basic principle of licensee responsibility and 
the prohibition against censorship contained in secton 326 of the Act, has taken 
the entirely consistent position that it will not prescribe any fixed quantitative 
program standards for nonspecialized broadcast stations. The fact that the 
Commission reviews the past service of licensed stations, and considers the 
proposals of new applicants, to determine whether the licensee has devoted 
reasonable periods of time to the needs and interests of the particular com- 
munity to be served (or, in the case of new applicants, whether a well-rounded 
program service is proposed) shows no inconsistency with this policy. but is a 
phase of the Commission’s duty to license stations which will serve the public 
interest (Johnston Broadcasting Co. v. Federal Communications Commission, 
85 U. S. App. D. C. 40, 175 F. 2d 351). The prescription by the Commission of a 
fixed percentage of time to be devoted to educational or any other type of pro- 
grams must serve to break down the licensee’s responsibility for the operation 
of his station. This substitution of the Commission’s judgment for that of 
the licensee in this manner would be a radical departure from the well-estab- 
lished substantive policy of the Communications Act with respect to the regula- 
tion of nonspecialized broadcast stations. 

It should also be noted that the Federal Radio Commission considered this 
question in 1932, and in a report in reply to Senate Resolution 129 (72d Cong., 
Ist sess.), stated, with two Commissioners dissenting, that it believed additional 
legislation was hecessary to enable it to limit and control the amount of time 
used for commercial advertising purposes.” 

The question of the sufficiency of the amount of time devoted by commercial 
stations to educational or other nonprofit programs is not a new one. Its history 
is reflected in section 3807(c) of the Communications Act. This section, which is 
now executed, provided : 

“Sec. 307. The Commission shall study the proposal that Congress by 
statute allocate fixed percentages of radio broadcasting facilities to particular 
types or kinds of nonprofit radio programs or to persons identified with particu- 
lar types or kinds of nonprofit activities, and shall report to Congress, not later 
than February 1, 1935, its recommendations together with the reasons for the 
same,” 

The Commission's report to Congress pursuant to section 307(c), dated Jan- 
uary 22, 1935, recommended that no fixed percentages of radio broadcast facili- 
ties be allocated by statute to particular kinds of nonprofit radio programs or 
to persons identified with particular types or kinds of nonprofit activities at that 
time. While section 307(c) was directed to the question of allocation of facili- 
ties by Congress, and not to a requirement by the Commission that time be de- 
voted by commercia! stations to educational programs, and while its legislative 
history does not cast any light on the subject of this memorandum,’ it is an indi- 
cation of Congress’ concern with the problem. 

2 Sec. 326 provides : 

“Nothing in this Act shall be understood or construed to give the Commission the power 
of censorship over the radio communications or signals transmitted by any radio station, 
and no regulation or condition shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by means of radio communication.” 

§’ Commercial Radio Advertising, p. 33, printed as S. Doc. No. 137, 72d Cong., 1st sess. 
The Senate resolution had requested a report on the question, among others, as to “What 
plans might be adopted to reduce, to limit, to control, and, perhaps, to eliminate the use 
of radio facilities for commercial advertising purposes.” 

*See. 307 (c) did not relate to the allocation of fixed percentages of time on existing 
stations, but instead concerned the allocation of facilities by Congress. The section was an 
outgrowth in part of a proposal made by Rev. John B. Harney that one-fourth of the 
broadcast facilities be reserved and allocated to nonprofit organizations, which might sell 
sufficient time to be self-supporting. Father Harney testified that this purpose world not 
be served by requiring existing stations to utilize part of their time for cultural or religious 
purposes. (Hearings on H. R. 8301 before the House Committee on Interstate and Foreign 
Commerce, 73d Cong., 2d sess., pp. 156-158). Father Harney’s proposal was introduced 
in Congress (78 Congressional Record, 8828) but was not passed, and the present sec. 
307 (c) was enacted. The question of requiring existing stations to permit a certain part 
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In light of this congressional concern ° and the Commission’s own active interest 
in the problem, as evinced by its authorization of a noncommercial educational 
FM class of stations and its recent proposal (Docket No. 8736) to reserve and 
designate television channels for noncommercial educational television stations, 
a not altogether unreasonable argument could be made that section 303 provides 
sufficient authority for the requirement that commercial stations provide a spe- 
cified amount of time for educational programs, despite the limitations discussed 
above. 

Thus, although the history of the nonspecialized broadcast services has de- 
veloped in terms of a general, well-rounded service to be initially determined by 
the licensee, the power to classify stations and to prescribe the nature of the 
service to be rendered is not on its face limited to the power to prescribe one 
type of homogeneous service for each class, such as educational, ship service, 
or the present general type of commercial service. If the policy of licensee 
responsibility and the prohibition against censorship preclude the Commission 
from prescribing a fixed percentage of time for a particular type of program 
within the existing “general” broadcast service, the Commission might be 
cousidered to have authority under section 3038 to reclassify that service by 
subdividing it into a partially general and partially educational service. Such 
interpretation of the authority granted in section 303 is not inconsistent with 
the language of the section.’ 

However, the question cannot at this time be resolved merely in terms of the 
possible arguments which may be made from the statutory language, for to do so 
is to take an unrealistic position which ignores the basic facts of the develop- 
ment. of radio broadcasting. Through consistent administrative practice rein- 
forced by judicial decision, the commercial broadcast services have come to have 
a distinctive character which has been shaped by years of practice, both by the 
industry and by the regulatory pattern developed under the law by the Com- 
mission. What would have been a reasonable method of implementing the 
statute at a time when the matrix of its content was as yet unformed would to- 
day be a substantial change in the regulatory pattern ‘ and, as a practical mat- 
ter, a change in the statutory policy which has hitherto been applicable to com- 
mercial stations. 

The policy that the licensee of a broadcast station shall be responsible for the 
selection Of individual programs and for arrangement of a program structure 
which will serve the needs and interests of the people to be served, is a sound 
policy based in part upon the realization that these needs and interests vary 
from locality to locality. Thus, the number of hours a day which should be 
devoted to educational programs in any particular Community to best serve that 
community will most probably depend upon such factors as the educational 
facilities available, including their naamber and level, and the type of community, 
whether rural or metropolitan. It is also based upon the policy that the Com- 
mission ought not dictate to the licensees the exact nature of their program 
service. 

Therefore, any technical subdivision of the present commercial broadcast 
service into a service that is partially general and partially specialized, must be 
recognized as a practical matter to be in the nature of a reversal of the statutory 
policy steadfastly applied by the Commission in the past. The creation of a new 
service to which new rules will apply is not the same as the application to an 
of their time to be used for noncommercial purposes was mentioned in passing in Congress 
during discussion of the Father Harney amendment (78 Congressional Record, 8837, 
85435-8844), but this discussion contains no definitive answer to the question of the Com- 
mission’s authority to require that a specified percentage of time be used for particular 
purposes. The legislative history of sec. 307 (c) is therefore of practically no help with 
respect to the subject of this memorandum, except to show that the problem in its general 
aspects is one that has confronted Congress and the Commission for a considerable length 
of time. The Commission has decided in a memorandum opinion of July 12, 1951 (Docket 
No. 8736), that neither sec. 307 (c) nor its legislative history affect the Commission's 
authority to designate particular television channels for noncommercial educational sta- 
tions in the absence of further congressional action. 

‘At this session of Congress a bill, H. R. 3548, was introduced which would require that 
at least 25 percent of the regular program operating schedule of each commercial tele- 
vision station be devoted to noncommercial educational programs. 

* The legislative history of sec. 303 provides no clue to its validity. 

* This is true, although setting of a fixed percentage of time to be devoted to educational 
programs by commercial stations might well be held not to be censorship or a vio'ation of 
the rights of free speech (cf. National Broadcasting Co. v. United States, 318 U. S. 190; 
Simmons Vv. Federal Communications Commission, 169 F. 2d 670, cert. den., 335 U. 8. 
846: KFKB Broadcasting Ass’n vy. Federal Radio Commission, 47 F. 2d 670: Trinity 
Vethodist Church v. Federal Radio Commission, 62 F. 2d 850, cert. den., 288 U. S. 599: 
Johnston Broadcasting Company v. Federal Communications Commission, 175 F. 2d 351). 
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existing service of new rules which severely depart from what has become estab- 
lished as the statutory policy applicable to that service. 

In view of the above conclusion, it would seem preferable that the change 
in policy applicable to commercial broadcast stations, which is inherent in a 
requirement that such stations devote a fixed percentage of their time to educa- 
tional programs, be accomplished through clarifying legislation. 

Max GOLDMAN, 
Acting General Counsel. 


FEDERAL COMMUNICATIONS COMMISSION, 
August 23, 1951. 
Hon. EDWIN C. JOHNSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

Dear SENATOR: It seems to me that I am writing to you much too often to 
make corrections in the record of the transcript of my appearance before the 
Senate Committee on Interstate and Foreign Commerce on Wednesday, July 18. 
On the other hand, I suppose it’s a good thing for a fellow to have to face the 
facts rather than attempt to evade them. 

I was away from my office for 2 weeks beginning Friday, July 28 (on a vaca- 
tion). When I returned I had a memorandum on my desk from Mr. B. P. Cot- 
tone, general counsel of the Commission, dated August 9, 1951, and commenting 
on the memorandum of the acting general counsel dated July 23, 1951, on the 
subject of the authority of the Commission under the Communications Act of 
1934, as amended, to. require that commercial broadcast stations devote a spe- 
cific percentage of broadcast time to educational programs. That latter mem- 
orandum of the acting general counsel dated July 23, 1951, I forwarded to you 
pursuant to the statement which I made in the hearing of July 18, 1951. 

In the intervening 10 days since I returned to my office on August 13, I have 
given considerable thought to Mr. Cottone’s comments, and I am not reluctant 
to confess that they, have put the problem in a new light for me. I am espe- 
cially impressed with his observation that the question of statutory authority to 
allocate percentages of time for educational programs must be kept separate 
from the policy question of the desirability of making such an allocation. When 
I expressed the belief at the July 18 hearing that the Commission did not have 
statutory authority to make a percentage allocation, what was uppermost in my 
mind was the abrupt and radical departure from the consistent policy which the 
Commission has followed up to now than such a percentage allocation policy 
would represent. I am now persuaded by Mr. Cottone’s observation that the 
extreme nature of the change does not in itself establish lack of statutory 
authority to make it. 

I have also given further thought to Mr. Cottone’s view that the censorship 
prohibition of section 826 does not preclude the exercise of authority to make a 
percentage allocation of broadcast time for educational programs. I am im- 
pressed with the point which he makes that in setting up classes of stations, 
especially in the nonbroadcast services, the Commission prescribes the type of 
communications for which a particular service is availabie. I do not think that 
I would agree that when the Commission provides that commercial programs 
may not be earried on a nonprofit educational station or that entertainment may 
not be presented on taxicab frequencies, such action is censorship in violation 
of section 326 of the act. In that light, I would now draw a distinction between 
Commission action in prescribing the nature and content of individual pro- 
grams, or otherwise intervening in the presentation of individual programs, and 
in prescribing a general type of service. 

I still find, however, that the policy problems involved in possible exercise of 
authority to devote a specified percentage of broadcast time to educational pro- 
grams are of the most formidable kind, and I have a real doubt as to the de- 
sirability of such a requirement. The first problem, and probably the most 
diflicult, would be adequate definition of the term “educational” program. 
Difficulties are thus presented by the vast range of possible subjects of inquiry, 
by the fact that the educational may be entertaining and the entertaining edu- 
cational, by the difficulties of classification resulting from variations in format, 
and kindred problems. It is in the face of these kinds of problems that the 
Commission has up to now made the judgment that the initial responsibility for 
resolving these questions should rest with the individual station licensees, act- 
ing in the light of his knowledge of local conditions and his practical experience. 
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I hope that my handling of this question before your committee and subse- 
quently has not served to inconvenience you or confuse you. Please be assured 
that I am writing to you now to clarify my own thinking about the problem in 
the hopes that it will be of some assistance to you and the members of your 
committee. 

I am enclosing herewith a copy of the memorandum addressed to me by 
Mr. B. P. Cottone, general counsel of the Commission, under date of August 9, 
1951. 

Sincerely yours, 
WAYNE Coy, Chairman. 


August 9, 1951. 
Memorandum. 
To: The Chairman 
From: The General Counsel 
Subject: Authority of the Commission under the Communications Act of 1934, 
as amended, to require that commercial broadcast stations devote a specified 
percentage of broadcast time to educational programs. 

I have read the memorandum to you of the acting general counsel dated July 
23, 1951, on the above subject and I feel that I should advise you that I am not 
in agreement with some of the legal conclusions reached in that memorandum. 
Specifically, it is my opinion that the Commission has amply authority under the 
Communications Act of 19384, as amended, to require commercial broadcast sta- 
tions to devote a specified amount of broadcast time to educational programs, 
I believe that the arguments reviewed on pages 4 and 5 of the memorandum of 
July 23, 1951, establish that there is statutory authority for such action. And 
I also think that the considerations adduced in that memorandum for the 
conclusion that clarifying legislation is desirable are considerations of policy 
and not arguments establishing want of legal authority. Thus, the memorandum 
quite accurately sets out the past attitude of the Commission on the question 
of the desirability of prescribing specific percentages of time for educational or 
other uses in the broadcast services. But from the fact that the Commission 
has not so far believed it to be desirable and in the public interest to take such 
action, it cannot be inferred that the Commission lacks authority to take such 
action under circumstances where it could find, as a matter of policy, that the 
public interest would be served. In view of the present provisions of the Com- 
munications Act, the only utility that I could see for clarifying legislation 
would be as an expression of congressional belief that circumstances how war- 
rant the exercise of the authority which the Commission has not so far utilized, 

I particularly want to register the view that I do not believe that section 326, 
which prohibits censorship by the Commission, in any way is a bar to the Com- 
mission’s exercise of such authority. I do not believe that when the Commission 
specifies the type of programing for which licenses will be issued that any censor- 
ship is involved. In doing so it is merely specifying classes of stations for which 
it will issue licenses, and the nature of the service to be rendered as authorized 
by section 303 of the act, as is indicated in the memorandum of the acting general 
counsel. 1 think the cases cited in-footnote 7 of his memorandum put at rest 
any argument that such action would be censorship. It is my view that censor- 
ship is no 1uere involved in this matter than the setting up of a class of stations 
specifically for broadcasting only educational programs. This point of view 
appears to have been expressed by Senator Johnson in a question which he 
addressed to you at the hearing of the Senate Committee on Interstate and 
Foreign Commerce on July 18, 1951, in which this matter was raised. As you 
are awzare, section 326 is not limited in its application to broadcasting. Yet, 
it can hardly be argued that it is censorship for the Commission to require, in 
almost every one of the nonbroadcast services, that radio communications of a 
certain type only can be transmitted and that communications of other types can- 
not be transmitted. 

The Commission’s past administrative practice of not requiring that a specified 
amount of particular programs be broadcast by licensees does not in my opinion 
aifect the basic authority of the Commission to impose such requirement if as 
a matter of policy it saw fit todo so. I fully appreciate the considerations pointed 
out in the afore-mentioned memorandum of the acting general counsel that prob- 
lems of policy might be presented by such a requirement and chiefly the problem 
of dilution of the principle of licensee responsibility which has been a basic 
part of the Commission’s regulatory policy. This is, however, an entirely separate 
consideration from the question of the Commission’s legal authority. Without 
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going into the merits of the question of whether the Commission should require 
specific percentages of time to be devoted to particular classes of programs, it is 
my opinion that since the legal authority of the Commission to do this is clear 
no amendatory or clarifying legislation is necessary for the purpose of estab- 
lishing such authority. I wish to emphasize most strongly that this should not 
be considered an opinion with respect to the desirability of the Commission im- 
posing any such requirement upon the commercial broadcasters. This is purely 
a matter of policy upon which no opinion is here expressed. 
BENEDICT P. COrTroNe, 
General Counsel. 

The Cuairman. And if you do not have the authority under the 
law, I think it is time the Congress does something about it. 

Senator Benron. Could I make a comment ¢ 

The Cuarrman. Yes. 

Senator Benton. I think what you are touching on here is one of 
the most important and perhaps the most important factor involved 
in the future of television and it ties right in with Senator Kem’s 
earlier question. 

If your commercial station actually did that and continued to do it 
over a period time, that is, give a part of their available time to public 
service and educational programs, there naturally would be very 
much less reason for such allocations wholly and solely for educational 
use. 

The problem is that whereas they may be willing to agree to such 
allocations for educational and public service programs at the begin- 
ning—at the time they are getting their license they are very eager, 
they are willing toagree. 1 know three applications in Hartford, for 
instance, where there is only one available allocation and one of the 
applicants told me that in order to be chosen he would be delighted to 
give, say, X percent of his time between 6 and 11 for education—— 

Mr. Coy. He would be ready to agree to it, anyway. 

The Cuamman. That is the point. 

Senator Ben‘ron. That is what he said originally, but after he has 
gotten his license, then the commercial pressures start to mount and 
to build up and the competition between the stations begin to mount 
and to build up, and financial considerations are such, for example, 
a study by the Ford Foundation into the television industry has 
estimated there would go a minimum of $1 billion into television 
within 5 years—and if that happens then you will get the same trend 
as you have had in radio, and the educational and public service 
will be pushed more and more to the side and into worse and worse 
hours out of the picture. 

That is why I so thoroughly concur with Senator Johnson. I think 
he has put his finger on the key and if the Commission does not have 
that power, it seems to me that it is greatly in the public interest for 
Congress to give that power to the Commission. 

The Cuamman. My point is that the reservation ought to be 
made and that it ought to be one of the conditions upon which the 
certificate is granted. That is what I stated in my brief. I will read 
this from my brief: 

It is my considered opinion that the Commission can best serve the public 
interest and at the same time extend extremely profitable assistance to the edu- 
cational processes of the country by imposing a condition in each television license 
issued which would require the availability of appropriate time for educational 
purposes. 
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I am not suggesting nor should any of my comments be interpreted as preclud- 
ing any educational group from applying for a channel so long as they satis- 
factorily demonstrate they are financially qualified and otherwise able to 
operate a station. What I want to avoid is creating “dog in the manger” situa- 
tion. 

Senator Kem. Well, Mr. Chairman, under the present rules, does 
not the Commission require radio stations to devote a certain portion 
of their time to public service programs ! 

The Cuamman,. That is right. 

Senator Kem. And is not this the same principle—— 

Mr. Coy. No; we do not require them to have a certain percentage. 

The CuarrmMan. When they come in for renewal of their certificate 
they have to show how much time they used for sustaining programs. 

Mr. Coy. That is right, but the Commission does not specify 5 
percent of the time must be available for any particular thing or 
10 percent or any other percentage. 

We do say that there are elements in the community which are 
in the public interest and that it is demonstrably not in the jg 
interest if they do not do something to meet the religious and educa 
tional needs of the community. We do not say how much. 

We find it very difficult to think of a commission determining that 
a certain percentage should be devoted to each of those things because 
the life of the communities of America is as different as is the people. 
In fact, it is the composite character of the individuals that make up 
these communities. 

One community, for instance, at a particular time the paramount 
issue may be over a bond issue to build a public school, which would 
take time out of all proportion of what it would take another time. 

So, we have difficulty in thinking about a fixed percentage for these 
things that make up the public interest—that is, being fixed by a 
commission in Washington. 

The Cuatrrman. You did not have any trouble, however, in fixing 
25 percent of the television channels of the Nation or 10 percent or 
a certain definite percentage as noncommercial educational stations; 
you ne not have any trouble arriving at that percentage. 

Mr. Coy. No; and I think it is clear that we had the authority to do 
that because there we were not dealing with the programing of the 
thing. We were dealing with the location of the classes of stations, 
and the individual stations. We could determine the class, determine 
the location of it, so that we would have a class of educational stations 
which were noncommercial and we would have another class that is 
commercial—we determine that and then we determine the locations 
of them. 

gut, then, you move from there to the subject matters that are 
to be broadeast. 

Senator Benton. But, Mr. Coy, if a station comes and tells you, 
“If you give me a license I will devote 10 percent of my time, and 
good listening time to public service, and educational programs,” and 
you say, “All right, we will give you the license on that basis,” it 
does not mean that you have to say there will be so much religious 
time and so much time for school bonds and so on—that is, I think you 

can avoid the question of censorship. 

Mr. Coy. I think that if they come in and say that, we certainly 
ought to hold them to it. : 
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Senator Benton. And following up what Senator Johnson was 
saying, if you have the power to set up a standard of that kind and 
then did it, that these people who wanted these stations with so many 
competing "for so few channels, that certainly many of the stations 
would be greatly stimulated and would apply along those lines, if you 
had the power to set it up as one of the standards. 

Mr. Coy. Senator Benton, I would like nothing better than to agree 
on that, but I just do not happen to agree that we have that authori ity. 

The Caarmman. You should have that authority. 

Senator Benton. That is the point. 

The CHairMan. Yes. 

Senator Kem. You should have the right to set up the requirement 
that some time should be set aside. 

Mr. Coy. Yes, sir. But not how much should be. 

Senator Benron. And you should have the right to see that it is 
good listening time, because it may come at midnight—evidently 
that is where they usually are. 

Senator Capemart. What is an educational program ? 

Mr. Coy. You mean under the rules ¢ 

Senator Capenart. Yes. 

Mr. Coy. An educational program is one that is put on by an 
educational institution and has to do with the improvement of the 
cultural background and understanding of the community. 

Senator CapremArt. And what would be your understanding of 
such a program ¢ 

Mr. Coy. What would be my understanding of such a program ? 

Senator Benton. There are very few. How about the University 
of Chicago Round Table? 

Senator Capemart. Which ? 

Mr. Coy. University of Chicago Round Table—that is one of Sena 
tor Benton’s programs. 

Senator Carenart. [f you say that would be an educational pro- 
gram, I would call that a political program. 

Senator Benton. Well, if you want to call it political, it has the 
participation of 

Senator Carenart. Would you call the American Forum of the 
Air educational ¢ 

Mr. Coy. Not within our definition, no. 

Senator Carenart. Then, give us a concrete example of an edu- 
cational program. 

Mr. Coy. The program put on by the University of Michigan over 
a television station in Detroit, having to do with various subjects 
which are in the curriculum of the University of Michigan and for 
which they give credit. 

Senator Capenarr. You say that they are—— 

Mr. Coy. That is a program now running over the station. 

Senator Capenart. You say that they give the listeners credit? 

Mr. Coy. They give the listeners credit, as though they were at- 
tending the university. 

Senator Carpenartr. 1 suppose that means that they take a written 
examination. 

Mr. Coy. Yes, they do, and they are instructed by means of tele- 
vision. 
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Senator Benton. Do you not need the phrase “public service” to 
encompass the kind of program that Senator Capehart has in mind— 
“educational and public-service programs” ¢ 

Mr. Coy. I do not mix the two, because the definition of the Com- 
mission is, of an educational program, that it has its origin with 
the educational institution. 

Senator Benton. Yes. 

Mr. Coy. There are, perhaps, many other programs that are edu- 
cational in the broad aspects of the term; and one of the complaints 
I have to the objections of educators as to the misuse, from our point 
of view, of radio and television stations, as we now know them, is that 
they ignore the general improvement of understanding, due to the 
news broadcasts over these stations and they ignore programs such 
as the-discussion programs broadcast over those stations, such as this 
American Forum of the Air. 

Senator Brenron. Yes. 

Mr. Coy. They ignore what those programs do toward the im- 
provement and education of the people, and their understanding, for 
instance, of good music. and liking for good music—and I do not 
like very much the idea some of them seem to have that all of the 

radio stations in the country have reduced this country to a great 
big mass, and we are just one unit in it. 

Senator on I think that your point is valid. 

Mr. Cor. I am quite sure, sir, we are all better off, certainly, by 
having oa access to the news over the radio and television, in addi- 
tion to the other sources we have had, just to take one thing. 

Senator Hunt. Mr. Coy, can you give us the general acceptance 
of the Detroit listeners to that educational program; is it generally 
well accepted ? 

Mr. Coy. I think it is, Senator Hunt. I do not know what kind 
of audience it has, in relation to the audience that Jack Benny gets, 
when he comes on three or four times a year, or when Milton Berle 
comes on once a week. I do not know about that, but it is so good, 
at any rate, that the aseton which had it for the past year is putting 
it on next year, and has said to the university, “W hen you are ready 
to expand it, we are ready to cooperate with you.’ 

Senator Benron. Further, the station said, in line with Senator 
Kem’s earlier comment, “We will give the University of Michigan 
an agreement that they can use this 1 hour forever; we are not going 
to push it out.” 

Senator CarenArt. Was that free time? 

Senator Benron. That is the only case I know of of that kind. 

Senator Carpenart. Free time? 

The CHarmman. Noncommercial. 

Senator Kem. How would you classify a report by the head of a 
(;overnment commission in Washington, or a Member of the C ongn ess? 

Mr. Coy. That would be a single person speaking on the air? 

Senator Kem. Yes. 

Mr. Coy. That would be classified as a talk. 

Senator Kem. Is that political or educational or what ? 

Mr. Coy. No; that would not necessarily be political, depending on 
what—— 

Senator Caprnarr. It would not necessarily be educational, either. 
| Laughter. | 
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Mr. Coy. Well, Senator, I suppose one might make a distinction, 
whether that came from the legislative or executive branch. 

Senator Kem. Is there any regulation as to how much of this should 
be carried ? 

Mr. Coy. No. We think that it would serve the public interest to 
have public discussion on controversial issues. 

Senator Kem. And does the Commission let time be made available 
for that purpose ? 

Mr. Coy. We do. 

Senator Kem. How about reports by Members of Congress to their 
constituents ? 

Mr. Coy. We urge that be done—and, my land, there is a lot of it. 

Senator Benron. But, there has been much less emphasis in this 
over the last 25 years; there has been less in 1935 than in 1930, less 
in 1940 than in 1935, and less in 1945 than in 1940, and I think that 
that again is an argument behind Senator Johnson's point, that now 
is the time to try to establish the procedures and standards of tele- 
vision, 

Senator Carenarr. Mr. Coy, suppose you did, in issuing a license, 
say to the licensee that he must give 20 percent to educational services, 
and it developed in his area that there was not a sufficient number of 
educational institutions that wanted 20 percent of his time, who 
would decide whether—who would get what and when? 

Mr. Coy. I think the licensee would, under that assumption, Senator 
Capehart. He has some 

Senator Carenarr. Suppose he allocated 20 percent of his time, 
and there was not anybody that wanted to use 5 percent. Then, would 
he be free to sell the other 15 minutes as he thought best ? 

Mr. Cory. I do not think so. 

Senator Carenarr. Would that television station then be dark 
during that period ? 

Mr. Coy. No; I think he would find some way of using it; if there 
was prescribed 20 - rcent of the time, and it had to be used 

Senator Carenarr. If you did that to all of the stations in the 
United States, would that not automatically increase their rates by 
20 percent ¢ 

Mr. Coy. I do not think so. 

The Cuarrman. They have to have a certain amount of sustaining 
programs on all television, in order to create public interest. 

Syracuse University already does have an educational program, as 
the chairman well knows, and one of the students who has been par- 
ticipating in that has written a letter tome. I would like to read just 
one brief observation that he makes with respect to this controversy. 
He says: 


or 











I cannot conceive of all the universities and other educational institutions 
who have asked for educational channels to be able to operate them on a full- 
time noncommercial manner. It is unsound both programwise and economywise. 
Even Western Reserve University which has been actively producing educa- 
tional television programs on WEWS-TV Cleveland for the past 4 years an- 
nounced last week that it did not want its own TV station and felt that “the 
interests of education can be best served by cooperation with existing com- 
mercial TV stations.” 


I would like this whole letter to go into the record, unless there is 
objection, because it is very important as evidence from an educa- 
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tional institution that is already operating in cooperation with com- 
mercial stations, and finding it advantageous to the listening public 
and extremely advantageous to the University of Syracuse. 

(The letter referred to is as follows :) 


Syracuse, N. Y., June 28, 1951. 
Hon, Senator Epwin C. JOHNSON, 
Chairman, Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Str: For the past few weeks I have been reading intently in the news- 
papers, in periodicals, and radio and television trade journals about you and 
Senator Benton and the FCC, concerning educational programing and educational 
television channel allocations. 

As a student in the only university in the United States where they offer (and 
I intend to receive) a master’s degree in television I would like to explain to 
you the set we have here since it is very unique and beneficial to all parties, 

Syracue University has its own television studios and its own equipment. 
Equipment includes three cameras, projection facilities, and all audio equip- 
ment. It does not own its own tower or transmitter. The latter equipment is 
owned by WSYR-TYV of Syracuse. They use the university's facilities on a rental 
basis to produce their local live shows. Let me here and now emphasize that 
it is we students who operate all the technical equipment for all the WSYR-TV 
local live programs free of charge as part of our course. With this arrangement, 
we students who did not have any previous television experience before coming 
to Syracuse University, receive both the practical and commercial experience, 
the station on the other hand receives all the technical help free of charge. What 
better arrangement can there be? 

At the present time we have local live shows 7 days a week for a total of 
§ hours a week, which is average. We do 45 minutes of educational programing 
which consists of a children’s show and a daily weather show. During the 
regular semester year we program approximately 2 hours a week for educational 
programs. 

I cannot conceive of all the ‘universities and other educational institutions 
who have asked for educational channels to be able to operate them on a full- 
time noncommercial manner. It is unsound both programwise and economywise. 
Even Western Reserve University which has been actively producing educational 
television programs on WEWS-TYV Cleveland for the past 4 years announced 
last week that it did not want its own TV station and felt that “the interests of 
education can be best served by cooperation with exising commercial TV 
stations.” 

How can educational institutions get into TV? 

By (1) purchasing their own studio equipment necessary for TV operations. 

No transmitting equipment, just studio equipment. 

(2) It should be made obligatory if not mandatory for the local TV station 
in the area to set aside a portion of the local programs specifically for program- 
ing by the educational institution. 

The university or educational institution in the area would use its own equip- 
ment, own technical personnel, and produce its own shows. The only cost in- 
volved would be that of transmission and this problem can be easily decided by 
both parties involved. 

The above method whereby the educational institution produces its own shows 
with its own equipment and personnel is beneficial to the institution by giving 
its students beth practical and on-the-air experience. The local station benefits 
by having educational programing on its schedule at no extra cost: in fact, free. 
And most of all the community benefits by having a diversified program. 

This ideal programing which is beneficial to all can be done, and is being done 
here at Syracuse University. And I and 20 other students are living proof if 
any is needed. 

Respectfully yours, 
SIDNEY DASHEFSKY, 
TV graduate student at Syracuse University. 


Senator Benton. Well, Mr. Chairman, I think this was a tremen- 
dously important letter because if your idea could be worked out, if 
your idea could be effectively set up so that it could be assured that 
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there would be given listening time and good listening time for such 
public-service programs, there would be very much less need for this 
10-percent allocation that is now set aside for the educational insti- 
tutions themselves, then I woud not be so alarmed if, as Chairman 
Coy has prev iously indicated, when the university does not quickly 
apply for it, you would then turn it over to some other applicant. 

Have you heard of anyone else, Mr. Coy, stations following the 
lead of the New York Board of Regents? 

Mr. Coy. You mean the State office for education ? 

Senator Benton. Well, the New York Board of Regents announced 
that it was going to apply for 11 channels just for New York State, 
and your allocation plan had set up only 7—and here you have one 
case of one State, a most populous State, where the - mand just from 
one educational group exceeded the allocation of 7 as set up by the 
Federal Communications Commission. 

Mr. Coy. I believe they have changed that now, and say that they 
are going to apply for three. My information that the plans were 
being scaled down from 11 channels to 3 channels was based on a re- 
port in Broadcasting magazine. I have since learned that this report 
was erroneous and that the board of regents had made no decision to 
modify its original plan to apply for 11 channels. 

(Letter from Chairman Coy, dated July 27, 1951, follows :) 


FEDERAL-COMMUNICATIONS COMMISSION, 
Washington, D. C., July 27, 1951. 
Hon. Epwin C. JoHNSON 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 

DEAR SENATOR JOHNSON: I would like to call your particular attention to one 
of the corrections I am submitting in connection with my testimony before your 
committee on July 18. 

On page 81 of the transcript, Senator Benton is recorded as stating that the 
New York Board of Regents had announced that it was going to apply for 11 
noncommercial educational channels for New York State. I am recorded as 
commenting that I believe that the regents had changed their plans and were 
going to apply for only three channels. I woud like to submit the following 
Statement to be inserted after my reply, as follows: 

“Correction: My information that the plans were being scaled down from 
11 channels to 3 channels was based on a report in Broadcasting magazine. I 
have since learned that this report was erroneous and that the board of regents 
has made no decision to modify its original plan to apply for 11 channels.” 

Your courtesy in including this correction in the record will be very much 
appreciated. 

Sincerely yours, 
WAYNE Coy, Chairman. 
~) " 

Senator Benton. For three ? 

Mr. Coy. Yes. 

Senator Benton. Have you found other State groups following 
that lead ? 

Mr. Coy. I do not. think there is such a system of education in any 
other State. They have a curious educational organization, if you 
recal|—— 

Senator Benton. Well, they have a powerful one, with wide in- 
fluence throughout the country, and I assume that their example 
of leadership 1s going to add to your dilema in trying to allocate time 
for educational institutions, and I think that that lead would slowly 
permeate throughout the country, perhaps not over the next 6 months, 


but perhaps the next 12 months, which perhaps might make a strong 
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argument for holding back these educational allocations until the edu- 
cators have had a chance to consider any try to gear themselves, and try 
to make use of them. 

Mr. Coy. Senator, I think the question of time is a relative one in 
each case, to be determined by the facts. If it is a State educational 
system, certainly you would give them time to present the matter to the 
Governor and to the legislature. 

Senator Benton. Which may take a year, 

Mr. Coy. But you must have a determination by the board of di- 
rectors of the institution that they want to do it. I do think that we 
should give the educators time to be educated as to the value of this 
thing themselves. They do not now know whether they want to use 
it or 

Senator Benron. Well, let us take Senator Kem’s State as an illus- 
tration. 

The average tenure of office of the average college president is about 
10 years, which make it even a more hazardous occupation than being 
in the Senate; and the new man succeeding a former president, the 
new president of the University of Kansas City may come in with 

veal and vigor, and with a different attitude. 

For ex: imple, in Hartford, we have three very rich and powerful 
corporations applying for these stations. There are only two channels, 
but nearby is one of 1 your educational allocations; that is for Storrs, 
for the University of Connecticut. 

Of course, the easiest way is to put Storrs and the University of 
Connecticut out of business and then each of these present rich and 
powerful applicants would get his station. 

Now, a university president very often cannot withstand that kind 
of pressure that he would have, and it would seem to me that there is 
a case for a lapse of considerable time here, even much more than you 
have indicated in your testimony, to allow the educational institutions 
and the communities and the State legislatures to consider this prob- 
lem, and to decide. I do not know what that time should be, and I 
know that it would vary in various communities in the United States, 
but there ought to be a time lag to it, for public preception and 
understanding. 

We now are in the situation where only the commercial interests are 
alert to the problem and to what they want 

Mr. Coy. You are not very complimentary to the educators, Senator, 
when you say that the commercial people are the only ones that are 
alert to it. 

Senator Benton. No, and I am not trying to be complimentary to 
the educators, believe me. 

Senator Kem. There are even more serious problems that confront 
educational institutions in this country, without making additional 
commitments in television. 

Senator Benron. The outlook looks better in line with Senator 
Johnson’s proposal, however, because if you do not want to hold the 
special allocations you insure a situation from the beginning of 
assuring good listening time for educational programs. 

Senator Caprnarr. If you held back this 20 percent, you would 
certainly hold it back on the basis that every educational institution 
within range would have the right to use it, and—— 
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Senator Benton. Well, you would have to give authority to the 
station operator to make the determinations. 

Senator Carpenartr. You might have to do it on the basis that if 
they did not want to do it, or if a new educational institution came 
into existence, it would have the right 

Senator Kem. It would be pretty hard to build a station if the 
understanding was that all other stations had the right 

Senator Benton. I thought, Senator Capehart 

Senator Carenarr. I will accept that challenge—if you are going 
to give air-wave frequency to one, they all ought. to have the 1 ‘ight to 
use it, I think, on the basis 

Senator Kem. Well, you would never get an investment for educa- 
tional purposes. 

Senator Benton. You would never get a university to build on that 
basis; I agree with Senator Kem. 

Senator Carenart. I am thinking of that, too, but I am thinking 
about fairness. Just because one university happens to have the 
money to build, and another does not—this is something that belongs 
to all the people; they all have a right to it. 

Senator Kem. Well, does the same thing apply to commercial 
broadcasts ¢ 

Senator Carenarr. It does, to the extent of their public service 
programs. 

Senator Kem. I mean, if one company has money to build a station, 
and anoéher does not 

Senator Capenart. It is not a matter of money, but getting a license. 

I would build a few right now, if you would give me a license, Mr. 
Coy. I expect that tens ‘of thousands of others would do that same 
thing. 

Senator Kem. You say equal rights 

Senator Carruarr. With the understanding that everybody would 
have the right to use that, and would pay the regular broadcasting 

rates; and here again you run up against the problem that there are 

only 24 hours in a day, and only so much time to sell. It is not like 
a newspaper where you can put out 20 pages today and 48 tomorrow, 
and 72 the next day; but it is almost impossible, of course, on a situa- 
tion as complex as television or radio, not to favor some. 

Senator Kem. If you are going to have it operated on a free-enter- 
prise basis, it seems to me that the owner and operator of it should 
still have some control, 

Senator Carenarr. That is possibly the best argument against writ- 
ing into the law that he must agree to give 20 percent of his time for 
educational institutions, because you are immediately taking 20 per- 
cent away from him, right when you are going to give him a license- 
and even then you have no guaranty to whom he is going to give the 
20 percent; do you? Those are just some of the complex problems 
that are involved. 

Senator Benton. Well, I agree with the chairman that you would 
have to give him that responsibility and authority. You cannot ex- 
pect Chairman Coy and his people sitting here in W a gton to try 
to allocate that 20 percent to a station in St. Louis in light of the 
greatly varying standards and needs of local communities, their re- 
quirements: and I think, by tying down the people at the time they 
get their licenses, those who are going to make those decisions, that 
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they will make them in the public interest, once they agree to that 
20 percent. 

The Cuairman. I think we should never lose sight of the fact that 
these air waves are one of our great natural resources, and we should 
not give the ownership of it over to someone who shall preempt its 
use without 

Senator Benton. That is exactly right. 

The CHarrMan. They must serve the people while they are using 
it, and that should be one of the conditions. 

Senator Benron. That is precisely the attitude the Congress ought 
to take, and the Federal Communications Commission should, in my 
opinion, take. Now, was there anyone on the Commission who advo- 
cated more than 10 percent. 

Mr. Coy. Yes, Commissioner Hennock. 

Senator Benton. Yes; I remember. Was she the only one? 

Mr. Coy. She was the only one. 

Senator Benton. Would it be a good thing to change your term 
“noncommercial” to the requirement, as was stated earlier, of edu- 
cational programs—that is, that 10 percent be owned by nonprofit 
institutions—because I could imagine a nonprofit institution in its 
own interest engaging in some commercial practices on its station, 
including the idea that Senator Hunt and I have discussed—that is, 
the sale of educational programs—just as the universities charge 
people to come to their nighttime extension courses. Some system 
might be found by which they could put on television these programs 
and charge them the same kind of tuition fee; and, if they did that, 
I would not want that to be called a commercial practice. It would 
seem to me the standard ought to be that 10 percent were owned by 
n onprofit institutions. 

Mr. Coy. I would have to disagree with you on that, Senator, on 
on the nonprofit approach. In the first place, the educators asked for 
noncommercial stations. That is what they want. 

Senator Benton. I know that, and I think they are very wrong in 
that definition. 

Mr. Coy. Well, to do that, when you go to changing it to nonprofit, 
you run into a barrel of snakes, and you do not have to run into that 
problem, it is perfectly within the rights of an educational institution 
today to apply for a commercial channel, and to use it as commer- 
cially as they want to use it. If they want to run a noncommercial 
station on a commercial channel, it is all right. You do not have to 
run a commercial station there; there is no statutory requirement that 
you have to make enough money to pay expenses. 

Senator Benron. And if they once took the allocation and wanted 
to engage in the kind of practice that I described, such as the sale of 
classroom instruction, the way the University of New York runs all 
of its heavy extension courses in New York, but do it by television— 
would you call the university commercial because they charged a fee? 

Mr. Coy. May I answer your first question before you get to your 
second one? The first question was, if I remember correctly, could 
they just ask us to change the channel from a noncommercial to a com- 
mercial one. I said “No” to that; they cannot, for the reason that the 
channel was reserved, and it has a distinctive character about it in 
terms of use, and it would be a snare and delusion for an educational 





institution to have a channel reserved for it on a noncommercial basis, 
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and then they decide they want to use it commercially, and still have 
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the same channel. 

Senator Benton. I do not agree with you. 

Mr. Coy. That would be getting a channel that they did not have 
to compete for with other users, 1 under the guise that they wanted to 
use it noncommercially. 

Senator Benton. Well, a university is certainly in a very different 
position in this country from a commercial enterprise. 

Mr. Coy. They are getting less and less unlike the other people, 
under the rulings of the Internal Revenue, when they engage in com- 
mercial enterprises. 

Senator Benron. Let us take the University of Iowa, for the mo- 
ment, because it does have a station, the only one in the United States; 
they carry commercial programs. 

Senator Kem. Iowa State College. 

Senator Benton. Lowa State College, yes; the only one in the 
United States. 

Now, there certainly is a presumption, in my mind at least, that 
Towa State C ollege will do a very much higher percentage of educa- 
tional and public- service programs, even though it has some com- 
mercial programs on that station, higher than the average commer- 
cial operator, and it was for that reason, as you know, that the Ford 
Foundation selected it, and the Ames station, to give it an amount of 
money to help encourage its educational programs, which is some- 
thing that the foundation would not do if it was a straight commer- 
cial station run for profit. 

I would not object, even if they made a little money, because then 
the taxpayers in lowa would have to be taxed that much less, from 
the standpoint of the State supporting that university. 

It seems to me that our State universities, or our great private 
universities, are in a wholly different category—and when you are 
talking about competing with commercial interests I would reject that 
concept. 

Mr. Coy. I would say that if they were going to run a commercial 
station, whether they were running it for profit or running it just 
to get enough revenue to pay their expenses, the only way to get such 
a station is to compete with others that want commercial stations— 

Senator Benton. But, how is it: commercial—to take my illustra- 
tion of New York U niversity, do you mean to call it a commercial in- 
stitution because over 80 percent of New York University’s income 
comes from its extension courses, and its student fees—and your pri- 
vate universities are ulmost wholly supported by student. fees. 

Mr. Coy. I think that is a commercial operation, Senator Benton. 

Senator Benton. If that is true—— 

Mr. Coy. When you get revenue out of services performed, that is 
a commercial operation, Senator. 

Senator Benron. Well, then, you are making every university in 
the United States a commercial operation. 

Mr. Coy. And there is nothing wrong about it. 

Senator Kem. New York University is in the piston-ring manu- 
facturing business in St. Louis. 

Senator Benton. I learned that. 

Senator Capemart. Well, would you not have to do the same thing 
for every business college in the country ? 
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Mr. Coy. By “noncommercial,” as I understand it, you make no 
revenue for services performed. 

The CHarmman. Commissioner Coy—I am demoting you, Mr. 
Chairman 

Mr. Coy. I would be glad to trade with you today. 

Senator Benrox. Mr. Chairman, could I not finish up just this 
one point ! 

The Crarrman. Yes. You can go ahead and finish up, but it does 
not look like there is any terminal in sight. Chairman Coy, as I 
remember, has an appointment at 12:30, and we have only got 1 min- 
ute more—I wonder if Senator Kem had any other questions on this 
educational subject. 

Senator Kem. I do not believe I have, thank you. 

The Cuarrman. All right, then you can finish. 

Senator Benton. I just want to ask this final question. I think 
that this very term “noncommercial,” as it is defined, will greatly dis- 
courage universities from applying for stations on these channels, at 
least in my opinion, if they are prohibited from any charge what- 
soever, even for services for which they normally charge. 

Now, the minute they make a charge, your assumption is that they 
become commercial—by which all universities automatically now 
qualify as commercial institutions, right from the beginning. 

Mr. Coy. I think the universities knew what they were asking for; 
and, because we had noncommercial FM stations with the same rule, 
that rule would apply in television as in the FM field—that is, that 
is What they asked for. If they want to be something else, then that 
should be changed. 

Senator Benron. The average board of trustees—I mean your uni- 
versity board of trustees—has never considered these questions, and 
these young men that come before you do not speak for the university. 
The average university president has not thought about that, and the 
average board of trustees has never heard or discussed it, and it is 
preposterous to assume that the universities have adequately been 
represented on this question. 

Mr. Coy. Well, Senator Benton, I sat in a meeting not long ago 
with the general counsel of Nebraska University, and the president. of 
Michigan State, whose name escapes me, and the representatives of 
Penn State College, and two or three others, and they seemed to me 
to have a very good knowledge—and the chairman of the Joint Com- 
mittee on Educational Television was there, too. : 





Senator Benton. They are beginning to give some attention to it. 


Mr. Coy. I quite agree, yes; and they ought to understand the prob- 
lems we are getting into here. 

The Cuarrman. All right.. I want to thank you, Mr. Chairman, for 
coming here, and for attempting to answer our many questions. 

Mr. Coy. I hope I can come back. 

Senator Kem. I think that what Chairman Coy has said will be 
very encouraging to a lot of people in my State. 

Mr. Coy. Thank you. 

The Cuatrman. I know that it will be to many people in my State, 
too. 

The committee will adjourn. 

(Whereupon, at 12:30 p.m., the committee adjourned.) 
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